CHAPTER 3

FEDERAL JURISDICTION

3.1 I ntroduction.

a The next seven chapters will ded with some of the issues raised when a military
department or one of its officids is sued as a defendant in the federa courts. As you study these issues,
you should begin to recognize three themes common to litigation involving the armed forces:

@ The slits are dmogt exclusively in the federd courts. Unlike the state courts,
which usualy are courts of generd jurisdiction, the federal courts are courts of only limited jurisdiction.*
Their jurisdiction is confined to that entrusted them by Congress as limited by the Contitution.

2 Federd agencies or their officids are defendants in the lawsuits. The defenses
available to federd agencies and their officids differ in both character and degree from those available to
private litigants. For example, before the federal courts can award a particular remedy againg the
Government, the United States must have waived its sovereign immunity so as to permit such relief.’
Moreover, andard affirmative defenses, such as the statute of limitations, may become jurisdictiond in
character when the United States is party to the lawsuit.*

Turner v. Bank of North-America, 4 U.S. (4 Dall.) 8, 11 (1799).
*Mayor of Naghville v. Cooper, 73 U.S. (6 Wall.) 247, 252-53 (1867).

3See generdly United Statesv. Mitchell, 445 U.S. 535, 538 (1980); United Statesv. Testan, 424 U.S.
392 (1976); United States v. Sherwood, 312 U.S. 584, 586 (1941).

“See United Statesv. Kubrick, 444 U.S. 111 (1979); Soriano v. United States, 352 U.S. 270 (1957);
Fnnv. United States, 123 U.S. 227 (1887); but see Irwin v. Veterans Administration, 498 U.S. 89
(1990).



3 Military departments and ther officias are involved in the litigation. The federd
courts higtoricdly have treated the military services differently than other federd agencies. Because
military decisonmaking is condtitutionaly committed to the politica branches of the Government, the
ocourts generally are more deferential to governmental determingtions involving the military.®

b. Any determination of whether afederd court should review a particular military decision
or action and, if S0, to what degree it should subgtitute its judgment for the military's entails an anaysis of
five principa issues. First, does the federal court have the power to decide the particular case? In
other words, is there a congressond grant of jurisdiction, does the lawsuit present a "casg" or
"controversy" within the meaning of article 111 of the Condtitution, and are there prudentia concerns that
militate in favor of judicid abgtention? Second, is the particular remedy sought by the plaintiff available
from the federd courts? Third, must the plantiff exhaust military adminidrative or judicid remedies
before seeking rdief from the federd courts? Fourth, are the particular issues raised by the plaintiff
reviewable ether under the Adminigtrative Procedure Act or under the specid doctrines of reviewability
edablished in military adminigrative and crimina cases? Findly, assuming the court has the power to
review the particular case, what is the proper scope of the court's review; that is, to what extent should

the court subdtitute its judgment for the military's?

Chapters 3 through 8 will discuss these issues. Chapter 9 will examine the questions raised
when military officias are sued persondly for damages.

°See, egq., Bunsv. Wilson, 346 U.S. 137 (1953); Orloff v. Willoughby, 345 U.S. 83 (1953);
Mindesv. Seaman, 453 F.2d 197 (5th Cir. 1971).
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3.2 Federal Judicial Power Under Articlelll.

a The judicid power of the United Statesis confined to the limits imposed by article [11 of
the Congtitution.® Artidle 111 limits the scope of federa judicia power in two ways:

@ Firg, the Condtitution limits the jurisdiction of the federd courts to cases that

either raise certain subjects or involve certain parties.’

The scope of this conditutiondly-derived judicid power is found in section 2 of article 111, which

provides:

The judicid Power shdl extend to dl Cases, in Law and Equity, aisng under this
Condtitution, the Laws of the United States, and Treaties made, or which shall be made,
under their Authority--to al Cases affecting Ambassadors, other public Ministers, and
Conauls--to dl Cases of admirdty and maritime Jurisdiction--to Controversiesto which
the United States shdl be a Party; to controverses between two or more
States--between a State and Citizens of another State--between Citizens of different
States--between Citizens of the same State claming lands under grants of different
States, and between a State, or the Citizens thereof, and foreign States, Citizens, or
Subjects.

Except for the Supreme Court's origina jurisdiction,® federa judicia power under atidle 111 is not self-
executing. Absent a jurisdictiond statute, the federd courts cannot act even though the Condtitution

®Hodgson & Thompsonv. Bowerbank, 9 U.S. (5 Cranch) 303, 304 (1809); Marbury v. Madison, 5
U.S. (1 Cranch) 137 (1803). But cf. National Mutud Ins. Co. v. Tide-Water Transfer Co., 337 U.S.
582 (1949) (plurdity opinion) (Congress can confer jurisdiction on federd courts beyond limits of
Articlelll).

‘Cohensv. Virginia, 19 U.S. (6 Whest.) 264, 378 (1821); Blong v. Secretary of the Army, 877 F.
Supp. 1494 (D. Kan. 1995) (dismissing Adjutant Generd of the Air Nationd Guard and hiring officers
as defendants in a sex discrimination action brought by a rejected applicant.
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may authorize jurisdiction.’ Artidle 111 prescribes the outer limits of federd judicia power; it gives
Congress discretion to decide how much of that power the federa courts will actudly exercise™ And
while Congress may afford a narrower scope of jurisdiction than the Condtitution,™ it may not empower
the federd judiciary to act beyond the confines of article I11.*2

2 The Conditution aso limits the jurisdiction of the courts to "cases' and
"controverses." "The Supreme Court has derived from these two words a substantial body of doctrine

(..continued)
8U.S. Congt. art. 111, §2, d. 2 ("In al Cases affecting Ambassadors, other public Ministers and
Counsauls, and those in which a State shdl be Party, the supreme Court shdl have origind Jurisdiction™).

Stevensonv. Fain, 195 U.S. 165, 167 (1904); M'Intirev. Wood, 11 U.S. (7 Cranch) 504, 506
(1813); United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32, 33 (1812).

%Jine v. Burke Constr. Co., 260 U.S. 226 233-34 (1922); Mayor of Nashville v. Cooper, 73 U.S.
(6 Wall.) 247, 252 (1867). Seeinfra§ 3.3.

“gheldonv. Sill, 49 U.S. (8 How.) 441 (1850). For nearly two centuries, jurists and commentators
have debated whether condtitutiondly-prescribed jurisdiction is mandatorily "vested" in the federd
courts. In other words, whether the Condtitution requires that Congress grant the federd courts the full
scope of article 11 jurisdiction, and whether once granted, Congress can circumscribe the jurisdiction of
the courts. See, eg., United Statesv. Klein, 80 U.S. (13 Wall.) 128 (1871); Ex parte McCardle, 74
U.S. (7 Wall.) 506 (1869); Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 328-30 (1816) (Story,
J); Clinton, A Mandatory View of Federd Court Jurisdiction: Early Implementation of and Departures
from the Condtitutional Plan, 86 Colum. L. Rev. 1515 (1986); Clinton, A Mandatory View of Federa
Court Jurisdiction: A Guided Quest for the Origind Understanding of Article 111, 132 U. Pa. L. Rev.
741 (1984). The conventiona wisdom, and the rule uniformly followed by the federa courts, is that
Congress has plenary authority to delimit the jurisdiction of the federd courts. See P. Bator, P.
Mishkin, D. Shapiro & H. Wechder, Hart & Wechder's The Federal Courts and the Federd System
12-13 n.46, 313-15 (3rd ed. 1988) [hereinafter Hart & Wechder's Federa Courts]; C. Wright, The
Law of Federal Courts 45-46 (5th ed. 1994).

?Hodgson & Thompsonv. Bowerbank, 9 U.S. (5 Cranch) 303, 304 (1809); Marbury v. Madison, 5
U.S. (1 Cranch) 137 (1803).



describing the circumstances in which federa courts may or may not exercise their subject matter

jurisdiction.™ The terms, which are referred to as justiciability, embody two separate concepts:

In part the words limit the business of federd courts to questions presented in an
adversary context viewed as capable of resolution through the judicial process. And in
part those words define the role assgned to the judiciary in a tripartite dlocation of
power designed to assure that the federal courts will not intrude into areas committed to
the other branches of government.*

Inits adversaria context, judticiability includes the prohibition againgt advisory opinions, the proscription
againgt deciding moot cases, and the requirements of ripeness and standing.™ In its role of assigning
judicid power in a tripartite sysem of government, justiciability encompasses the political question
doctrine.’®

3.3 Congressional Grants of Jurisdiction.

a Introduction. As noted above, the federd courts are courts of limited, as opposed to
generd, juridiction. "They are empowered to hear only such cases as are within the judicia power of
the United States, as defined in the Condtitution, and have been entrusted to them by a jurisdictiona
grant by Congress.’” There are many congressiond grants of jurisdiction to the federal courts™® Some

are related to particular types of litigation, such as admirdty, bankruptcy, patents, anti-trust, and cvil

3. Tribe, American Congtitutional Law 67 (2d ed. 1988).
“Flast v. Cohen, 392 U.S. 83, 94-95 (1968). Seeinfra§ 3.4.
See infra § 3.4b.

*See infra § 3.4c.

YC. Wright, supranote 11, at 27.

18See eg., 28 U.S.C. §§ 1331-1364.



rights, while others are related to certain remedies codified by Congress such as habeas corpus and
mandamus. In mog military cases, a plaintiff will have little difficulty in finding a jurisdictiond basis for
federal court review of his case. Six datutory grants of jurisdiction have supported the bulk of
chalenges to military decisons and actions. federd question jurisdiction, 28 U.S.C. § 331 (1982); the
Tucker Act, 28 U.S.C. 881346(8)(2), 1491 (1982); the Federa Tort Clams Act, 28 U.S.C.
88 1346(h), 2761-2780 (1982); mandamus, 28 U.S.C. §1361 (1982); habeas corpus, 28 U.S.C.
§ 2241 (1982); and civil rightsjurisdiction, 28 U.S.C. § 1343 (1982).

b. Federa Question Jurisdiction.

@ Generd. Juridiction in most lawsuits againgt the military is predicated a lesst in
part on the federa question jurisdiction statute, 28 U.S.C. §1331. The dtatute provides. "The digtrict
courts shal have origina jurisdiction of al civil actions arisng under the Condtitution, laws, or tregties of
the United States""

BUntil 1976, the district courts federa question jurisdiction was available only if the plantiff could
establish that his lawsuit involved an "amount in controversy" exceeding $10,000. Earlier editions of this
textbook contained a chapter devoted largely to a discussion of the amount in controversy requirement
in military cases. The question was criticd in cases involving chalenges to the condiitutionality of military
policies, which arguably could not be vaued in dollars and cents and, hence, were not in excess of
$10,000. In 1976, Congress eliminated the "amount in controversy" requirement in actions "againg the
United States, any agency thereof, or any officer or employee thereof in his officid capacity.” Act of
Oct. 21, 1976, Pub. L. No. 94-574, 90 Stat. 2721. In 1980, Congress eiminated the $10,000
"amount in controversy” requirement for al cases under § 1331. Federd Question Jurisdictiona
Amendments of 1980, Pub. L. No. 94-486, 94 Stat. 2369.

Though gone as a prerequisite in lawsuits againg the federd government for two decades, the
"amount in controversy” requirement holds more than mere higorica interest. Some plaintiffs counsd,
goparently unaware of the amendments to 8 1331, continue to assert that their lawsuits involve an
amount in excess of $10,000. Standing aone this error is harmless. But when these same plaintiffs
assart daims under the Tucker Act, which limits district courts to clams under $10,000 (see infra
§ 3.3¢), the "amount in controversy” alegation can be fata to the district courts continued cognizance
over the lawsuits. But cf. Hahnv. United States, 757 F.2d 581, 586 (3d Cir. 1985) (amount in
controversy under 8 1331 not necessarily the same as the amount of a Tucker Act claim).
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2 Higorica Origins. The Conditution affords the federd judiciary potentia
origind jurisdiction to adjudicate cases arising under federal law.®® Indeed, the protection of federal
rights was a primary purpose for the creation of the federal courts®* The First Judiciary Act, however,
failed to furnish the federal courts with origina jurisdiction to hear cases arising under federdl law;?
instead, "private litigants [had to look] to the sate tribunds in the first inglance for vindication of federa
claims, subject to limited review by the Supreme Court.'®®

With one exception,?* from 1789 to 1875, Congress "sparingly" granted federa courts origina
jurisdiction over federal questions, usudly only when dictated by peculiar federd concerns or by

“Article 111, section 2, clause 1, of the Congtitution provides: "The judicia power shdl extend to dl
Casses in Law and Equity, arising under this Condtitution, the Laws of the United States, and Tresties
made, or which shal be made, under thair Authority . . . ."

ZHart & Wechder's Federal Courts, supranote 11, at 844; C. Wright, supranote 11, at 100.
?2Judiciary Act of 1789, 1 Stat. 73.

ZHart & Wechder's Federal Courts, supranote 11, at 844. Some commentators suggest that the First
Judiciary Act condtituted a compromise measure between Federdist and anti-Federdist members of
Congress. Federdigts sacrificed origind jurisdiction over federd questions in favor of federd diversity
jurigdiction. Apparently, the Federdists were principaly concerned with the potentia for state court
discrimination againgt nonresidents, which necessarily would undermine commercid intercourse between
dates. By contrast, federad questions were more likely to be issues of law and more easily corrected by
the appellate review of the Supreme Court. Chadbourn & Levin, Origind Jurisdiction of Federd
Quedtions, 90 U. Pa. L. Rev. 639, 641-42 (1942); Warren, New Light on the Higtory of the Federa
Judiciary Act of 1789, 37 Harv. L. Rev. 49, 78-81 (1923). See generdly Clinton, supra note 11, at
1541-43 (1986).

n the dosing days of the Adams Administration, the outgoing Congress enacted the so-called Law of
Midnight Judges (Act of Feb. 13, 1801, § 11, 2 Stat. 89), which, among other things, vested the federa
courts with origind jurisdiction over federa questions. The Act, however, served as a means by which
the Federaist party, beaten at the polls, could seek "refuge in the judicia branch.” Hart & Wechder's
Federa Courts, supranote 11, at 845. Seedsoid. at 37, quoting Frankfurter & Landis, The Busness
of the Supreme Court 25 (1928) (the Act "combined thoughtful concern for the federa judiciary with
sdfish concern for the Federdist party”). Congress repeded the Act alittle more than ayear later. Act
of March 8, 1802, 2 Stat. 132.



palitica exigencies® In 1875, influenced by the wave of nationalism produced by the Civil War,®
Congress at last gave the federa courts origina jurisdiction "of al suits of a civil nature, a& common law
or in equity . . . arisng under the Condtitution or laws of the United States, or treaties made, or which
shdl be made, under their authority. . . ."*’

3 The Meaning of "Arisng Under" Federd Law.

@ Introduction. The key phrase in § 1331, and the one critica to
determining the scope of the origind federal question jurisdiction of the federd courts, is "arisng
under."®® Unfortunately, the Supreme Court, in construing the phrase, has issued unclear and sometimes
inconsgstent pronouncements, making the definition of "arisng under™ a "puzzle to judge and scholar
dike'® To complicate matters further, the statutory interpretation of "arising under" has been more
circumscribed than the congtruction given to the terms under the Congtitution, even though the statutory
and congtitutiona provisons are virtualy identical.*® If there is one consolation to the military litigetor, it

®Hart & Wechder's Federa Courts, supranote 11, at 845. For example, early congresses afforded
federd courts jurisdiction over federd crimina cases, paent suits, and certan stae court litigation
involving federd officers. 1d.

%Chadbourn & Levin, supra note 23, at 644-45; Hart & Wechder's Federal Courts, supranote 11, at
846-47.

2’ Act of March 3, 1875, 18 Stat. 470.

%See, eg., Textile Workers Unionv. Lincoln Mills, 353 U.S. 448, 470 (1957) (Frankfurter, J,,
dissenting); C. Wright, supranote 11, at 101.

2Cohen, The Broken Compass. The Requirement that a Case Arise "Directly" under Federd Law,
115 U. Pa L. Rev. 890 (1967) (footnotes omitted). See aso Chadbourn & Levin, supra note 23, at
671.

%See infra notes 44-55 and accompanying text.



isthat cases againg the United States armed forces nearly aways arise under federd law. Difficultiesin
the construction of the statute usualy encompass cases involving both federd and state law.**

(b) Condtitutiond Meaning of "Arisng Under.” "Though the phrase 'arisng
under' is hardly sdf-explanatory, the framers of the Conditution provided little darification of its
meaning. . . ."* James Madison, the originator of the phrase, cryptically described the reach of "arising
under" jurisdiction as including cases that arise under the Condtitution and, "[w]ith respect to the laws of
the Union, it is. . . necessary and expedient that the judicia power should correspond to the legidative

..."® At least one authority has suggested that those favoring adoption of the new Congtitution
intended ambiguity to head off opposition to federd judicid power:

Ambiguity is nearly synonymous with breadth, particularly if the congtruers are friendly.
Perhaps Madison and his associates preferred ambiguity. Surely they were capable of
drafting a precise definition. But a precise definition might have led to opposition which
might have limited the scope of federd judicid power. Thus, an ambiguity--satisfactory
as a compromise to an uncertain opposition-may have been chosen intentiondly with
the anticipation that it would be resolved eventudly to the advantage of the federd

government in a system in which the federa courts would have the last words on such
questions.*

When given the opportunity to congtrue the congtitutiona reach of the origind jurisdiction of the
federd courts under the "arising under" dause® the Supreme Court defined it broadly. The leading

#See Note, The Outer Limits of "Arising Under”, 54 N.Y.U.L. Rev. 978, 981-82 (1979) [hereinafter
Note, The Outer Limits of "Arisng Under].

#Martin H. Redish, Federd Jurisdiction: Tensionsin the Allocation of Judicia Power 54 (1980).

*Hlliot, Debates in the Severd State Conventions on the Adoption of the Federal Contitution 532 (2d
ed. 1836), quoted in Forrester, The Nature of a"Federal Question’, 16 Tul. L. Rev. 362, 366 (1942).

*Forrester, supra note 33, at 367.

*In Cohens v. Virginia, 19 U.S. (6 Wheat.) 264 (1821), the Supreme Court construed the scope of its
gopdlate juridiction under the "arisng under" clause of aticle I1l. Holding that the clause gave it
footnote continued next page

3-9



case interpreting the scope of the constitutional provision is Osbornv. Bank of the United States® In
Osborn, the Bank of the United States sued the Auditor of Ohio (Osborn) to enjoin the enforcement of
atax imposed by the state againgt the bank. The federd statute creating the bank empowered it to sue,
but Osborn chalenged the congtitutiona authority of Congress to give the federd courts jurisdiction of

al suits brought by the bank since some of the cases might not arise under the Condtitution. Writing for
the mgority, Chief Justice Marshdl found that the bank statute gave the federd courts jurisdiction over
al auits to which the bank was a party and that this jurisdictiond grant was consigtent with article I11.
Marshall stated:

We think . . . that when a question to which the judicia power of the Union is extended

by the condtitution, forms an ingredient of the origind cause, it is in the power of the

Congress to give the Circuit Courts jurisdiction of that cause, dthough other questions

of fact or of lav may beinvolved init.’

In Osborn, the bank's claim was based on federa supremacy and arose under federa law even
using a consarvative congdruction of the "arisng under” clause. To illudrate the broad reech of the
clause, however, Marshdl offered a hypothetical case, actudly presented in the companion decision of

Bank of the United Statesv. Planters Bank,* of the bank suing on a contract. Although the contract

clam itsdf would be dependent upon state law, Marshdl found that the first question presented in the
case (and every case involving the bank) is the right of the bank to sue--a question of federd law. And
regardless of whether this underlying question is definitively settled by the Court, the question is gill an

(..continued)

jurisdiction to review state court judgments in crimind cases, id. at 392-94, the Court gave the clause
the following congtruction: "A case in law or equity consgts of the right of the one party, as wdl as of
the other, and may truly be said to arise under the condtitution or law of the United States, whenever its
correct decision depends upon the construction of either.” Id. at 379.

%22 U.S. (9 Whesat.) 738 (1824).
¥1d. at 823.

%22 U.S. (9 Whesat.) 904 (1824).
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ingredient of every cause involving the bank. Once this federd ingredient is recognized, the lawsuit

arises under federd law even though dl other issues may be predicated on Sate law:

When the Bank sues, the first question which presents itself, and which lies at the
foundation of the caseis, has this lega entity aright to sue? Hasit aright to come, not
into this Court particularly, but into any Court? This depends on a law of the United
States. The next question is, has this being a right to make this particular contract? If
this question be decided in the negetive, the cause is determined againg the plaintiff; and
this question, too, depends entirely on a law of the United States. These are important
guestions and they exist in every possble case. The right to sue, if decided once, is
decided for ever; but the power of Congress was exercised antecedently to the first
decison on that right, and if it was condtitutiona then, it cannot cease to be so, because
the particular question is decided. It may be revived a the will of the party, and most
probably would be renewed, were the tribuna to be changed. But the question
respecting the right to make a particular contract, or to acquire a particular property, or
to sue on account of a particular injury, belongs to every particular case, and may be
renewed in every case. The question forms an origind ingredient in every cause.
Whether it be in fact relied on or nat, in the defence, it is ill a part of the cause, and
may be relied on. The right of the plaintiff to sue, cannot depend on the defence which
the defendant may choose to set up. His right to sue is anterior to that defence, and
must depend on the gate of things when the action is brought. The questions which the
case involves, then, must determine its character, whether those questions be made in
the cause or not.*

Under Marshdl's congtruction of "arising under,” the Congtitution permits federd courts to take
cognizance of cases if the mere possbility exigts that they may contain an issue of federd law, even
though in actudity their outcome will be governed soldy by state law.*

#¥0sbornv. Bank of the United States, 22 U.S. (9 Whest.) at 823-24.

“°See Chadbourn & Levin, supra note 23, at 648-49; Forrester, supranote 33, at 370-71; M. Redish,
supra note 32, at 55-56; Shapiro, Jurisdiction and Discretion, 60 N.Y.U.L. Rev. 543, 567 (1980);
Note, The Outer Limits of "Arisng Under, supra note 31 at 987-88.
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Ealier in his opinion, Marshdl used more restrictive language in defining the scope of "arisng
under" jurisdiction, which was adopted by federd courts construing the reach of the federa question
jurisdiction statute** Marshall stated:

If it be a sufficient foundation for jurisdiction, that the title or right set up by the party,

may be defested by one construction of the congtitution or law of the United States, and

sustained by the opposite construction, provided the facts necessary to support the

action be made out, then dl other questions must be decided as incidentd to this, which

gives that jurisdiction.*
In dissent, Justice Johnson believed the permissble scope of federd question jurisdiction to be much
more circumscribed.  Unless a suit actudly presented for adjudication a federd question, Johnson felt
that the federd courts lacked condtitutiona competence to consder the caser "[U]ntil a question
involving the congtruction or adminigration of the laws of the United States did actudly arise, the casus
federis was not presented, on which the congtitution authorized the government to take to itsdf the

jurisdiction of the cause.™

(© The Statutory Meaning of "Arisng Under." By the Judiciary Act of
1875, Congress gave the federal courts origina jurisdiction to hear cases "arising under” federa law.*

Although sparse, the act's legidative history and contemporary commentary al assumed that Congress

“IC. Wright, supranote 11, at 102.
*20sborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 822 (1824).

“|d, a 885. Under Justice Johnson's construction, a case does not arise under federa law until an
actua controversy over a federd issue exists. Thus, no case could be brought initidly in the federd
courts under the "arisng wnder” clause since no case would present a federal question until a dispute
over federd law was actudly joined. That the plaintiff might plead matters of federa law would be of
no moment since the defendant might never dispute them. Chadbourn & Levin, supranote 23, at 648;
Cohen, supra note 29 at 892.

“Act of March 3, 1875, § 1, 18 Stat. 470.
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conferred upon the federd judiciary a federd question jurisdiction as broad as the Condtitution
dlowed.™ Moreover, the wording of the statute is dmost identical to its congtitutional counterpart in
aticle 111.** With few exceptions,*” however, the Supreme Court has construed the federal question
jurisdiction statute more narrowly then it did the congitutional provision in Osborn.*® Although in early
decisions it paid lip service to Osborn,* the Court has taken a more restrictive view of when a case

"arisesunder” federd law.

Modern scholars generdly defend the Supreme Court's limited interpretation of the federd
question datute (athough few find merit in the particular formulations of "arisng under” enunciated by
the Court).>® Most recognize that unflinching embracement of the Osborn rule in determining the scope

**Chadbourn & Levin, supra note 23, at 649-50; Forrester, supra note 33, at 374-77.

“®The only significant difference between the 1875 statute and article |11 was that the statute used the
word "suits' and article 111 used the word "cases” Only one Supreme Court justice has found the
digtinction a critical one. New Orleans M. & T. RR. v. State of Mississippi, 102 U.S. 135, 143-44
(1880) (Miller, J., dissenting). See Hart & Wechder's Federa Courts, supranote 11, at 870 n.1.

*"See Pacific Railroad Removal Cases, 115 U.S. 1 (1885).

*8Chadbourn & Levin, supra note 23, at 650; Cohen, supra note 29, at 891; Forrester, supra note 33,
at 377; Mishkin, The Federd "Quegtion” in the Didrict Courts, 53 Colum. L. Rev. 157, 160 (1953);
Shapiro, supra hote 40, at 568; C. Wright, supra note 11, at 103. Nor has the Court adopted Justice
Johnson's opinion in Osborn.  Cohen, supra note 29, at 892. But see Shulthis v. McDougd, 225 U.S.
561, 569 (1912) ("A suit to enforce a right which takes its origin in the laws of the United Statesis not
necessarily, or for that reason aone, one arisng under those laws, for a suit does not so arise unless it
redlly and subgtantialy involves adispute or controversy respecting the vaidity, construction, or effect of
such law, upon the determination of which the result depends’) (emphasis added).

*9See, eg., State of Tennesseev. Union & Planters Bank, 152 U.S. 454, 459 (1894); Starin v. New
York, 115 U.S. 248, 257 (1885); Little York Gold-Washing & Water Co. v. Keyes, 96 U.S. 199,
201 (1877); Chadbourn & Levin, supranote 23, at 651-56, 62; C. Wright, supra note 11, at 102.

*See, ., Cohen, supra note 29, at 891; Forrester, supra note 33, at 385; Mishkin, supra note 48 at
162-63; M. Redish, supra note 32, at 64. But cf. Note, The Outer Limits of "Arisng Under”, supra
note 31, at 989-90.
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of federd question jurisdiction could flood the federal courts with cases totally unrdated to federa
lav.>* At the same time, these commentators justify the need for a broad construction of the
congtitutional provision to give Congress leeway to meet unanticipated problems it may encounter in the
future® In the last severad years, the Supreme Court has explicitly recognized that the scope of the
federd quedtion jurisdiction Satute is congderably more circumscribed than its conditutiond
antecedent.>

When does a case "arise under” federd law for the purpose of 81331 jurisdiction? Asa
generd rule, "an action arises under federd law . . . if in order for the plaintiff to secure the relief sought
he will be obliged to establish both the correctness and the applicability to his case of a propostion of
federd law--whether that proposition is independently applicable or becomes so only by reference from
date law.”® Under this formulation of federal question jurisdiction, a case will "arise under” federd law
under one of two circumstances. (1) when federd law cregtes the cause of action on which the plaintiff

*ICohen, supra note 29, at 891; Mishkin, supra note 48, at 162-63.
*2M. Redish, supra note 32, at 64.

*See Merrdl Dow Pharmaceuticals, Inc.v. Thompson, 478 U.S. 804 (1986) ("Although the
conditutiond meaning of ‘'arisng under' may extend to dl cases in which a federd quedtion is 'an
ingredient' of the cause of action. .. we have long construed the statutory grant of federa-question
jurisdiction as conferring more limited power"); Franchise Tax Bd. v. Congtruction Laborers Vacation
Trugt, 463 US 1, 9 n8 (1983) ("[W]e have only recently reaffirmed what has long been
recognized--that 'Art. 11l "arisng under” jurisdiction is broader than federa-question jurisdiction under
§1331' "); Velinden B.V.v. Centrd Bank of Nigeria, 461 U.S. 480, 495 (1983) ("[T]he many
limitations placed on jurisdiction under 8 1331 are not limitations on the conditutiond power of
Congress to confer jurisdiction on the federa courts'); Romero v. Internationa Termina Operating Co.,
358 U.S. 354, 379 (1959) ("The Act of 1875 is broadly phrased, but it has been continuoudy
construed and limited in the light of the history that produced it, the demands of reason and coherence,
and the dictates of sound judicia policy which have emerged from the Act's function as a provision in
the mosaic of federd judiciary legidation. It isagatute, not a Condtitution, we are expounding’).

“Hat & Wechder's Federa Courts, supra note 11, at 889, quoted in Franchise Tax Bd.v.
Congtruction Laborers Vacation Trust, 463 U.S. 1, 9 (1983).
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is suing, and (2) where the vindication of a right under state law necessarily turns on some construction
of federd law.*

I. Federd Causes of Action. "[T]he vast mgority of cases
brought under the generd federa-question jurisdiction of the federa courts are those in which federd
law creates the cause of action.®™® The most famous expresson of this test for federd question

juridiction is Jugtice Holmes opinion in American Well Works Co. v. Layne & Bowler Co.: "A gt

arises under the law that creates the cause of action.”’” Although Holmes intended the rule to be one of
excluson (non-federa causes of action do not arise under federd law), courts now recognize Holmes

formulato be a useful test for which cases are to be included under § 1331.%

*See Merrdl Dow Pharmacedticals, Inc. v. Thompson, 478 U.S. 804 (1986); Seinfield v. Austen, 39
F.3d 761 (7th Cir. 1994); cert. denied, 115 S. Ct. 1998 (1995); Virgin Idands Housing Authority v.
Coastal Genera Construction Services Corporation, 27 F.3d 911 (3d Cir. 1994).

*Merrel Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. 804 (1986).
57241 U.S. 257, 260 (1916).

%T.B. Harms Co. v. Eliscu, 339 F.2d 823, 827 (2d Cir. 1964) (Friendly, J.). See aso Franchise Tax
Bd. v. Congtruction Laborers Vacation Trust, 463 U.S. 1, 9 (1983). Not all causes of action created
by federd law, however, necessarily fal within federa question jurisdiction. For example, in Shoshone
Mining Co. v. Rutter, 177 U.S. 505 (1900), Congress established a scheme by which miners holding
federa patents could settle adverse clams over their mines. The statute authorized the miners to suein
any court of competent jurisdiction, and that the right of possession would be determined by "locd

customs or rules of miners in the severa mining didricts, so far as the same are gpplicable and not
inconsgtent with the laws of the United States. . . ." 1d. at 508. Even though the federd dtatute gave
the miners the right to sue, the Court held that a miner's suit to adjudicate an adverse clam did not "arise
under" federa law for the purpose of the federd quedtion jurisdiction statute. The Court held that the
resolution of the clams would normaly turn on questions of Sate law:

Inasmuch. . . as the "adverse suit" to determine the right of possesson may not involve
any question as to the congruction or effect of the Conditution or laws of the United
States, but may present Smply a question of fact as to the time of discovery of minerd,
the location of the claim on the ground, or a determination of the meaning and effect of
certain loca rules and customs prescribed by the miners of the didrict, or the effect of
footnote continued next page
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To arise under federa law for purposes of the federal question jurisdiction datute, a plaintiff
need not have a vaid federa cause of action. Provided the plaintiff's federa clam is nather frivolous
nor clearly untenable, it "arises under" federa law.> In other words, a defendant's challenge to the
merits of aplaintiff'sfederd clam does not go to the jurisdiction of the court to hear the clam.

To support federd question jurisdiction, the plaintiff may not rely on an anticipated federa
defense if the daim is otherwise predicated on Sate law. The courts will not permit a plaintiff to artfully
convert a gate clam into a federa one merely by pleading federd issues likely to be raised by the
defendant.

(..continued)
date satutes, it would seem to follow that it is not one which necessarily arises under
the Condtitution or the laws of the United States.

Id. at 509. Compare Feibelmanv. Packard, 109 U.S. 421 (1883) (suit on U.S. marshall's bond arises
under federal law). See Cohen, supra note 29, at 902-03; M. Redish, supra note 32, at 69.

Conversdy, even where a plaintiff attempts to assert a clam wholly based on state law, if federd law
preempts the particular field, the plaintiff's daim arises under federd law. See, eg., Metropalitan Life
Ins. Co. v. Taylor, 481 U.S. 58 (1987). See also infranotes 95-97 and accompanying text.

*Bdl v. Hood, 327 U.S. 678 (1946); The Fair v. Kohler Die & Specidty Co., 228 U.S. 22 (1913).
But cf. Leonard v. Orr, 590 F. Supp. 474 (S.D. Ohio 1984) (apparently basing dismissal for want of
juridiction under 8 1331 on plantiff's falure to date a meritorious federd clam). See generdly
Mishkin, supra note 48, at 166.

®Taylor v. Anderson, 234 U.S. 74 (1914); Boston & Montana Consol. Copper & Silver Mining
Co.v. Montana Ore Purchasing Co., 188 U.S. 632 (1903). See genedly Merdl Dow
Pharmaceuticals, Inc. v. Thompson, 478 U.S. 804 (1986); Franchise Tax Bd. v. Congtruction Laborers
Vacation Trust, 463 U.S. 1, 10, 13-14 (1983); Gully v. First Nat'l Bank, 299 U.S. 109, 113 (1936);
State of Tennesseev. Union and Planters Bank, 152 U.S. 454, 459 (1894). See dso infranotes 81-
100 and accompanying text.
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Mod litigation involving the military is likely to be predicated on a federaly-created cause of
action. Common examples include lawsuits seeking review of agency actions under the Adminigrative
Procedure Act™ and constitutional tort suits againgt individual federd officers.®?

. State Cause of Action Necessarily Turning on Congtruction of
Federd Law. The second circumstance under which a case will "arise under” federd law is when a
cause of action, dthough crested by State law, necessarily turns on the congtruction of a subgtantia
federd question.®® This formulation of federal question jurisdiction is problematic. No clear standard
exigs by which courts can determine "the degree to which federd law must be in the forefront of the

case and not collaterd, peripheral or remote."®

The key case is Smithv. Kansas City Title & Trust Co..* In Smith, a shareholder in the

defendant corporation sued in federd court to enjoin the defendant from investing funds in bonds issued

®5 U.S.C. 88 701-06 (1982).

%2See Bivens v. Six Unknown Agents, 403 U.S. 388 (1971). See generdly infrachapter 9. Regardless
of the Sate or federal character of a plaintiff's action, where federd officials are named as parties, they
have a statutory right to remove the case to federal court. 28 U.S.C. 88 1442, 1442a (1982). See,
eg., Privette v. Dep't of Air Force, unpublished opinion, 1995 WL 294460 (Fed. Cir. May 15, 1995)
(affirming the decison to remove an Air Force civilian police officer on gpped from the Merit Systems
Protection Board).

%3See Merrdl Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. 804 (1986); Franchise Tax Bd. v.
Construction Laborers Vacation Trust, 463 U.S. 1, 9, 13 (1983); see a0 Platzer v. Soan-Kettering
Institute for Cancer Research, 787 F. Supp. 360 (S.D.N.Y. 1992), aff'd, 983 F.2d 1086 (Fed. Cir.),
cert. denied, 507 U.S. 1006 (1993).

®Textile Workers Unionv. Lincoln Mills, 353 U.S. 448, 470 (1957) (Frankfurter, J., dissenting);
Seinfeld v. Austen, 39 F.3d 761 (7th Cir. 1994), cert. denied, 115 S. Ct. 1998 (1995). This particular
test for federa question jurisdiction has aso received most of the commentators atention. See, eg.,
13B C. Wright, A. Miller & E. Cooper, Federd Practice & Procedure 17-48 (1984) [hereinafter
Wright, Miller & Cooper]; Note, The Outer Limits of "Arisng Under", supra note 31.

%255 U.S. 180 (1921)
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under the Federd Farm Loan Act. The plaintiff claimed that the bonds were issued in violation of the
United States Congtitution and, therefore, the investment was illegal under tate law. Although the
plaintiff's cause of action was grounded in gate law (and under Holmes formulation did not "arise
under" federd law),%® the Court held that the dlaim fell within the federd question jurisdiction of the
didrict court. Finding that the plaintiff's claim turned entirdy on a federd conditutiona question, the

Court reasoned that the case arose under federal law:

In the ingtant case the averments of the bill show that the directors were proceeding to
make the investments in view of the act authorizing the bonds about to be purchased,
maintaining that the act authorizing them was condtitutional and the bonds vaid and
desrable investments. The objecting shareholder avers in the hill that the securities
were issued under an uncondtitutiond law, and hence of no vdidity. It is, therefore,
goparent that the controversy concerns the congtitutiona vaidity of an act of Congress
which is directly drawn in question. The decison depends upon the determination of
thisissue.”’

The extent to which federd law must play arole in the state action is unclear, and the Supreme
Court's decisions have not been entirdy consistent.® Further, the Court, while reaffirming the Kansas

%|d, at 213-15 (Holmes, J,, dissenting).

®1d, at 201. See also Flournoyv. Wiener, 321 U.S. 253, 270-72 (1944); Standard Oil Co. v.
Johnson, 316 U.S. 481, 483 (1942) (appelate jurisdiction of Supreme Court). Compare Miller's
Exrsv. Swann, 150 U.S. 132 (1893).

%8Compare Moore v. Chesapeake & Ohio Ry. Co., 291 U.S. 205 (1934), with Smithv. Kansas City
Title & Trust Co., 255 U.S. 180 (1921). See M. Redish, supra note 32, at 67. But cf. Cohen, supra
note 29, at 912; Note, The Outer Limits of "Arisng Under”, supra note 31, at 1003-04 n.161. One
oft-cited statement about the requisite degree of federa law a complaint must contain to support federa
question jurisdiction gppears in Gully v. First National Bank, 299 U.S. 109, 112 (1936): "To bring a
case within the Satute, aright or immunity crested by the Condtitution or laws of the United States must
be an dement, and an essentid one, of the plaintiff's cause of action.” See aso Note, The Outer Limits
of "Arisng Unde", supra note 31, at 1004 (advocating the following standard: "a lawsuit arises under
federd law if, a the time the federd judicid power isinvoked, the dlam for relief subgtantialy relieson a
proposition of federal law™). Some commentators have argued for a pragmatic approach, based upon
the nature of the federa interest a stake, to determine whether a clam "arises under” federa law. See,
eg., Cohen, supra note 29, at 916.
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City Title formulation for federal question jurisdiction,® has significantly curtailed itsreach. In_Franchise
Tax Board v. Construction Laborers Vacation Trugt,” the tax enforcement agency of California brought

a date court suit againgt atrust created under the Employment Retirement Income Security Act of 1974
(ERISA) for income taxes owed by beneficiaries of the trust. The defendant removed the case to the
federd didtrict court. The key issue in the case, and one pleaded by the plaintiff in its complaint, was
whether ERISA preempted state law and barred enforcement of the tax levy. The Court implied that
the claim was not completely preempted by ERISA thereby removing it from within the federa court's
origind jurisdiction.” The Court held expresdy that the ERISA issue was one of defense and that the
plaintiff's daim did not "necessarily depend on resolution” of the question.”

In Merrdl Dow Pharmaceuticals, Inc. v. Thompson,” the plaintiffs sued in Ohio state court the
manufacturers and digtributors of the drug Bendectin, claming it caused birth defects. In part, the
plaintiffs aleged that the drug was "misbranded” under the Federd Food, Drug, and Cosmetics Act
(FDCA)™ because its labdling did not adequately warn of its potentia dangers. This misbranding, the

plaintiffs contended, congtituted a rebuttable presumption of negligence under state law. The defendants
removed the case to federd court, asserting that the plaintiffs clam turned on the question of whether
Bendectin was midabelled under federal law.™

%See generdly Wright, Miller & Cooper, supranote 64, at 41-44.
463 U.S. 1 (1983).

d. at 21-22; seedso Metropolitan Life Ins. Co.v. Taylor, 481 U.S. 58 (1987) (Congress can
completely pre-empt an area such that Sate law clams within it are dways converted to federd clams).

2|d. at 28.
3478 U.S. 804 (1986).
21 U.S.C. §8 301-392 (1982).

Merrell Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. 804 (1986).
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A narrowly-divided Supreme Court found that a complaint aleging the violaion of a federd
datute as an element of a state cause of action does not "arise under” federd law unless Congress has
determined that the plaintiff could bring a "private, federd cause of action for the violation" of the
datute.”® Finding that the FDCA did not creste a privately-enforcesble federal cause of action,”” the
Court concluded that the plaintiffs complaint could not support federal question jurisdiction.”

The Kansas City Title formulaion of federd quedtion jurisdiction is likey to arise in military

litigation when the armed forces have only atangentid interest in the case, usualy as amere stakeholder.
For example, in Smithv. Grimm,” the plaintiff, an atorney (Smith), had successfully represented the

defendant (Grimm) in a back pay cdam agang the Air Force. Smith's attorneys fee was contingent
upon success in the back pay clam; Smith was to get 50% of any recovery. When Grimm refused to
pay Smith, Smith sued Grimm and the Air Force in federa didrict court, seeking an equitable lien on
Grimm's Air Force pay. The Court of Appedls for the Ninth Circuit ruled that the didtrict court lacked
jurisdiction to hear Smith's claim under 8§ 1331, because the clam "arose under” state, not federd, law.
In essence, Smith had a state-law contract daim againg Grimm, and his right to an equitable lien arisng
out of the contract action was smilarly predicated on sate law. The Air Forces only role was as

Grimm's former employer and present debtor.®

|d, at 817.

"1d, at 812. See Canonv. University of Chicago, 441 U.S. 677 (1979); Cortv. Ash, 422 U.S. 66
(1975).

8An andogous issue decided by the Supreme Court precludes parents subject to conflicting state child-
custody decrees from asking the federa courts to determine which state decree is valid and enforcegble
under the Parental Kidnapping Prevention Act of 1980. 28 U.S.C. 81738A (1982). Instead the
parents must use state appellate review. Thompsonv. Thompson, 484 U.S. 174 (1988).

534 F.2d 1346 (9th Cir.), cert. denied, 429 U.S. 980 (1976).

8)d, at 1350-51. See also Morrisonv. Morrison, 408 F. Supp. 315 (N.D. Tex. 1976) (action seeking
garnishment of military retired pay arises under Sate, not federd, law).
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4 The "Wdl-Pleaded Complant” Rule. As a generd principle, courts determine
ther jurisdiction at the time lawsuits are filed. Drawing on this principle, the Supreme Court has firmly
edablished the rule that whether plaintiffs claims "arise under” federd law must be ascertained from the
well-pleaded dlegations of their complaints. And as a corollary to the rule, the federa question cannot
be based on some anticipated defense likely to be raised by the defendant:

[W]hether a case is one arisng under the Condtitution or alaw or treaty of the United
States, in the sense of that jurisdictiond datute. .. must be determined from what
necessarily appears in the plaintiff's satement of his own claim in the bill or declaration,
unaided by anything dleged in anticipation or avoidance of defenses which it is thought
the defendant may interpose.®

A famous application of the rule is Louisville and Nashville Railroad Co. v. Mottley.® 1n 1871,

the Mottleys received lifetime passes on the defendant railroad in consideration for ther release of
clams agang the railroad for injuries they had suffered as the result of atrain callison. In 1907, the
raillroad refused to renew their passes, relying on a 1906 federd statute forbidding railroads from issuing
free passes or free transportation. The Mottleys sued the railroad in federd court, dleging that it had
breached their agreement, and that the federal statute on which the railroad relied in refusng to renew
the passes was both ingpplicable and uncongtitutiond.

8Taylor v. Anderson, 234 U.S. 74, 75-76 (1914). See dso Merrdl Dow Pharmaceuticals, Inc. v.
Thompson, 478 U.S. 804, (1986); Franchise Tax Bd. v. Congtruction Laborers Vacation Trust, 463
U.S. 1, 10 (1983); Gully v.First Nat'l Bank, 299 U.S. 109, 113 (1936); Boston & Montana Consol.
Cooper & Silver Mining Co. v. Montana Ore Purchasing Co., 188 U.S. 632, 640 (1903); State of
Tennesseev. Union & Planters Bank, 152 U.S. 454, 464 (1894); Metcalf v. State of Watertown, 128
U.S. 586, 589 (1888). See generdly Doernberg, Theré's No Reason for It; It's Just Our Policy: Why
the Wdl- Pleaded Complaint Rule Sabotages the Purposes of Federal Question Jurisdiction, 38
Hastings L.J. 597 (1987) (traces development of "well-pleaded complaint” rule).

211 U.S. 149 (1908).
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Even though the only probable issue to be decided in the case was the federd question --
whether the gstatute was applicable and congtitutiona--the Court held that the Mottleys had failed to
date a clam under federd law. Ingtead, their cause of action was Ssmply a state-based contract claim,
and the federal question was simply a matter of anticipated defense:

It is settled interpretation of ["arisng under"], as used in this dtatute, conferring
jurisdiction, that a suit arises under the Condtitution and law of the United States only
when a plaintiff's satement of his own cause of action shows that it is based upon those
laws or the Conditution. It is not enough that the plaintiff aleges some anticipated
defense to his cause of action and asserts that the defense is invadidated by some
provison to the Condtitution of the United States. Although such alegations show very
likely, in the course of the litigation, a question under the Congtitution would arise, they
do not show that the suit, that is, the plaintiff's origina cause of action, arises under the
Congtitution.®

The "well-pleaded complaint” rule is drictly construed. It prevents plaintiffs from asserting
extraneous factud or lega matters in their complaints to create a federa question. In other words, it
limits plaintiffs to the bare alegations necessary to state a cause of action.** Moreover, by focusing on

the four-corners of the plaintiff's complaint, the rule goplies equaly to the remova jurisdiction of the

federd courts®

¥d. a 152. The Mottleys later sued the railroad in the state courts. When the case reached the
Supreme Court on appedl, the Court ruled in favor of the defendant on the federd issues. Louisville &
Nashville R.R. Co. v. Mottley, 219 U.S. 467 (1911).

#Taylor v. Anderson, 234 U.S. 74 (1914); Joyv. . Louis, 201 U.S. 332 (1906); EIf Aquitaine,
Inc. v. Placid Oil Co., 624 F. Supp. 994 (D. Ddl. 1985). See aso Mighkin, supra note 48, at 164,
Wright, Miller & Cooper, supra note 64, at 87-90 ("[A] plaintiff cannot win admisson to federa court
by dlegations to support his own case that are not required by nice pleading rules’).

®Franchise Tax Bd.v. Construction Laborers Vacation Trust, 463 U.S. 1, 10 n.9 (1983). The
American Law Inditute [ALI] has recommended that remova jurisdiction be avalable when ™a
ubgtantial defense arising under the Condtitution, laws, or treaties of the United States is properly
asserted that, if sustained, would be digpositive of the action.™ ALI, Study of the Divison of Jurisdiction
Between State and Federa Courts 25-26 (1969) [hereinafter ALI Study], quoted in M. Redish, supra
note 32, a 73 n.135. Congress has not adopted the proposal. Franchise Tax Bd. v. Congtruction

footnote continued next page
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The "wdl-pleaded complaint” rule has dso limited the scope of actions available under the
Declaratory Judgment Act® Dedaratory judgment actions have traditionaly served as a means by
which progpective defendants can use their defenses as swords. Rather than waiting for the other party
to sue, the prospective defendant can seek a judicid adjudication of the rights of the parties based on
the question he would have raised as a defense had he waited to be sued.

Thus, a classc declaratory judgment action is in many respects a mirror image of an eventud
ait: the plaintiff in the declaratory judgment action is the party whose conduct is likely to be ultimately
chdlenged. In other words, he would be, absent use of the declaratory judgment device, the eventud
defendant. Instead, he seeks ajudicia declaration that the activity he has performed or will undertake is
proper. In such a stuation, the plaintiff's complaint mug anticipate the eventua defense, or it would be
effectively saying nothing.®’

Under the "well-pleaded complaint” rule, however, the focus is on "whether federd substantive
law forms an essentid dement of the cause of action itsdf, as diginguished from possble defenses
thereto, respecting which federd jurisdiction is invoked."® The Dedaratory Judgment Act, which is
procedural only and cannot enlarge the jurisdiction of the federa courts® does not change the "well-

(..continued)
Laborers Vacation Trugt, 463 U.S. a 11 n.9. See also Internationa Primate Protection League v.
Adminigtrators of Tulane Educ. Fund, 500 U.S. 72 (1991).

828 U.S.C. 88 2201-02 (1982).
%M. Redish, supranote 32, a 75 (emphasisin the origind).

BLowev. Ingdls Shipbuilding, 723 F.2d 1173, 1179 (5th Cir. 1984). See aso Platzer v. Sloant
Kettering Institute for Cancer Research, 787 F. Supp. 360 (S.D.N.Y. 1992), aff'd, 983 F.2d 1086
(Fed. Cir.), cert. denied, 507 U.S. 1006 (1993).

®¥Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240 (1937).
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pleaded complaint” rule. Consequently, the act does not confer jurisdiction to decide issues of federa
law that would (without the Act) only be pleaded defensively in the conventional lawsuit.®°

In Skelly Qil Co. v. Phillips Petiroleum Co.,”* Skelly Oil and Phillips contracted for the sale of

naturd gas. The contract entitled Skelly, the sdller, to terminate the contract any time after December 1,
1946, if the Federd Power Commission did not issue a certificate of convenience and necessity to a
pipeline company to which Phillips intended to resdll the gas. While the Federd Power Commission
told the pipeline company on November 30, 1946, that it would issue a conditiond certificate, it did not
make its order public until December 2. Skdly Oil naotified Phillips that it had terminated the contract.
Phillips sued Skelly, seeking a declaratory judgment that the contract was il in effect. The Supreme
Court held, however, that Phillip's suit did not "arise under” federa law:

"[T]he operation of the Declaratory Judgment Act is procedura only." ... Congress
enlarged the range of remedies available in the federa courts but did not extend their
jurisdiction. When concerned as we are with the power of the inferior federa courtsto
entertain litigation within the redtricted area to which the Condiitution and Acts of
Congress confine them, "jurisdiction” means the kinds of issues which give right of
entrance in the federd courts. Jurisdiction in this sense was not dtered by the
Declaratory Judgment Act. Prior to that Act, afederd court would entertain a suit on a
contract only if the plaintiff asked for an immediatdly enforcesble remedy like money
damages or an injunction, but such relief could only be given if the requistes of
jurisdiction, in the sense of a federd right or diversity, provided foundation for resort to
the federd courts. The Declaratory Judgment Act dlowed relief to be given by way of
recognizing the plaintiff's right even though no immediate enforcement of it was asked.
But the requirements of jurisdiction--the limited subject matters which adone Congress
had authorized the Didrict Courts to adjudicate--were not impliedly repeded or
modified.*

PFranchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 15-16 (1983); Skelly Oil
Co. v. Phillips Petroleum Co., 339 U.S. 667, 671-72 (1950).

91339 U.S. 667 (1950).

%|d. at 671-72. Seedso Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 14-
22 (1983) (Cdifornia tax enforcement agency's state court declaratory judgment suit to establish that
footnote continued next page
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Under Skdly Qil, "if, but for the availability of the declaratory judgment procedure, the federd

claim would arise only as a defense to a State crested action, jurisdiction is lacking."®

Consequently, in determining whether a declaratory judgment suit "arises under” federd law,
courts must look beyond the declaratory judgment alegations. A declaratory judgment suit will support
federa question jurisdiction under two circumdtances. Firdt, a declaratory judgment action "arises
under" federd law if a subgtantid federad question arises from the declaratory judgment defendant's
threstened lawsuit:

Federd courts have regularly taken origind jurisdiction over declaratory judgment suits
in which, if the declaratory judgment defendant brought a coercive action to enforceits
rights, that suit would necessarily present afederal question.®

(..continued)

ERISA did not bar state from levying on trust for back income taxes of beneficiaries does not fal within
the federa question jurisdiction of the digtrict court); Public Serv. Comm'nv. Wycoff Co., 344 U.S.
237, 248 (1952) (dictum). Compare Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96 n.14 (1983)
(ERISA trust can seek declaratory reief in federa court to enjoin enforcement of date datute that is
adlegedly preempted by ERISA).

®Franchise Tax Bd. v. Congtruction Laborers Vacation Trust, 463 U.S. 1, 16 (1983), quoting 10A C.
Wright, A. Miller & M. Kane, Federal Practice and Procedure 744-45 (2d ed. 1983). See also
Commercial Union Insurance Co. v. Walbrook Insurance Co., 41 F.3d 764 (1 Cir. 1994); S.

Jackson and Son v. Coffee, Sugar and Cocoa Exchange Inc., 24 F.3d 427 (2d Cir. 1994). The
Court's narrow congtruction of the Declaratory Judgment Act has been the subject of intense academic
criticdam. See, eq., Cohen, supra note 29, at 894-95 n.26, 915-16; Doernberg, supranote 81, at 640-
46; Mishkin, supra note 48, at 177-84; M. Redish, supra note 32, at 73-77; Wright, Miller & Cooper,
supra note 64, at 89-90. The American Law Ingtitute has recommended abandonment of the gtrict rule
of Skely; instead, federa question jurisdiction should exist in declaratory judgment actions where the
initial pleadings set forth a substantial clam under federd law. ALI Sudy 170-72, dted in Hart &

Wechder's Federal Courts, supranote 11, at 897.

*Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 19 (1983). Seeaso Y oken
v. Mafnas, 973 F.2d 803 (Sth Cir. 1992); West 14th Street Commercia Corp. v. 5 West 14th Street
Owners Corp., 815 F.2d 188, 194 (2d Cir. 1987) cert. denied 484 U.S. 850 (1987); "For instance,
footnote continued next page
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Second, a declaratory judgment action arises under federd law if the complaint raises a federd
guestion when viewed as a coercive action gpart from the defendant's anticipated suit.  Under this
formulation, courts "identify the substantive theory upon which the plaintiffs could have brought ther
cause of action to determine whether the federa issue would arise under a ‘well-pleaded' complaint.'
Thus, if the plaintiff's subgtantive dlegations of federd law support an action for coercive rdief (eg., an
injunction), they "arise under" federal law.®

Under the "well-pleaded complaint” rule, the plaintiffs are normdly masters of thair dams. they
done determine whether to assart a daim arising under federd law.®” One exception to the "well-
pleaded complaint” rule is the "artful pleading” doctrine. Under the doctrine, a "plaintiff cannot defesat
remova by masking or ‘artfully pleading' a federd dam as a state dam.®  The "atful pleading’
doctrine traditiondly is gpplied to permit removad of clamsthat, athough purportedly arisng under sate
law, involve subject-matters that have been entirdy preempted by federa law. "Congress may so

(..continued)

federd courts have congastently adjudicated suits by dleged patent infringers to declare a patent invaid,
on the theory tha an infringement suit by the declaratory judgment defendant would raise a federd

question over which the federa courts have exclusve jurisdiction.” Franchise Tax Bd. v. Congtruction
Laborers Vacation Trugt, 463 U.S. a 19 n.19. See E. Eddmann & Co. v. Triple-A Specialty Co., 88
F.2d 852, 854 (7th Cir. 1937).

®\West 14th Street Commercial Corp. v. 5 West 14th Street Owners Corp., 815 F.2d 188, 195 (2d
Cir. 1987).

%®|d, at 195-96. Seedso Shawv. Ddta Air Lines, Inc. 463 U.S. 85, 96 n.14 (1983); Hart &
Wechder's Federa Courts, supranote 11, at 897.

9"The Fair v. Kohler Die & Specidty Co., 228 U.S. 22, 25 (1913).

%®aullivanv. First Affiliated Securities, Inc., 813 F.2d 1368, 1372 (Sth Cir. 1987) cert. denied 484
U.S. 850 (1987). Seeaso Doev. Allied Signal Inc., 985 F.2d 908 (7th Cir. 1993).
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completely preempt a particular areg, that any civil complaint rasing this sdect group of dams is

necessarily federal in character.'®

The "wdl-pleaded complaint” rule is likely to arise only peripherdly in litigation involving the
armed forces. Most commonly, the rule has precluded federd jurisdiction in lawsuits by retired military
personnel seeking federd judicia invaidation of state court decrees awarding their spouses a share of
their military retirement pay. The armed services are often named in the suits because they are the
subject of a state court garnishment order.'®

) What Condtitutes Federd Law? The federd question jurisdiction statute serves
as abasis for jurisdiction whenever a case arises under the Congtitution, laws, or treaties of the United

States.  Courts have interpreted the term "laws' to include both federa common law'® and most

“Metropolitan Life Ins. Co.v. Taylor, 481 U.S. 58 (1987). See dso Franchise Tax Bd.v.
Congtruction Laborers Vacation Trust, 463 U.S. 1, 22-27 (1983); Avco Corp. v. Aero Lodge No.
735, 390 U.S. 557 (1968); United Jersey Banksv. Parell, 783 F.2d 360 (3d Cir.), cert. denied, 476
U.S. 1170 (1986); Baleyv. Marsh, 655 F. Supp. 1250 (D. Colo. 1987). See generdly Segriti,
Veding the Whole "Arising Under" Power of the Didrict Courts in Federa Preemption Cases, 37 Okla
L. Rev. 539 (1984); Twitchdl, Characterizing Federd Clams Preemption, Remova, and the Arisng-
Under Jurisdiction of the Federd Courts, 54 Geo. Wash. L. Rev. 812 (1986). But cf. Catepillar,
Inc. v. Williams, 482 U.S. 386 (1987) (if an area of dtate law has not been completely pre-empted, the
defense of preemption is insufficient grounds for remova). The courts have dso extended the artful
pleading rule to permit remova of putatively state claims precluded by the res judicata effect of a prior
federa judgment. Federated Dep't Stores, Inc.v. Moitie, 452 U.S. 394 (1981); Sullivanv. First
Affiliated Securities, Inc., 813 F.2d 1368, 1375-76 (Sth Cir. 1987); Traveers Indemnity Co. v.
Sarkisian, 794 F.2d 754, 759-61 (2d Cir. 1986) cert. denied 479 U.S. 885 (1986).

1%5ee, eg., Williams v. State of Washington, 894 F.2d 321 (9th Cir. 1990); Fernv. Turman, 736 F.2d
1367 (9th Cir. 1984), cert. denied, 469 U.S. 1210 (1985).

Yllincisv. City of Milwaukee, 406 U.S. 91, 99-100 (1972); Lesd Interiors Inc. v. Echotree
Associates, 47 F.3d 607 (3d Cir. 1995; Grumman Ohio Corp. v. Dole, 776 F.2d 338, 344 (D.C. Cir.
1985).
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regulations promulgated under federal statute!” Before atreaty can form the basis for federal question
jurisdiction, it must provide a private right of action.’®® Whether "customary internationd law"
condtitutes federal law for the purpose of jurisdiction under § 1331 is unclear.*™

(6) Federa Question Jurisdiction and Sovereign Immunity. Finaly, even though 28
U.S.C. 8133l isajuriddictiond basis for most suits againg the federd government, it does not waive

the soverdign immunity of the United States®

A separae datutory waiver of the immunity must be
found, or the daim mug fdl within one of the so-caled exceptions to the doctrine® The
Adminigtrative Procedure Act [APA], 5 U.S.C. 8702, however, is a waiver of the Government's
overeign immunity from daims for nonmonetary relief. When the APA is combined with the federd
guestion jurisdiction statute, a jurisdictiona basis for equitable relief againgt the United States usualy

exigs’

19%2Chasse v. Chasen, 595 F.2d 59 (1st Cir. 1979). See also Wellife Productsv. Shdda, 52 F.3d 357
(2d Cir. 1995); Katz v. Cisneros, 16 F.3d 1204 (Fed. Cir. 1994); Wright, Miller & Cooper, supra
note 64, at 51.

%Princz. v. Federal Republic of Germany, 26 F.3d 1166 (D.C.Cir. 1994), cert, denied, 115 S. Ct.
923 (1995); Goldstar (Panama) SA. v. United States, 967 F.2d 965 (4th Cir. 1992), cert. denied, 506
U.S. 955 (1992);Tel-Orenv. Libyan Arab Republic, 726 F.2d 774, 808 (D.C. Cir. 1984) (Bork, J,
concurring), cert. denied, 470 U.S. 1003 (1985); Hyosung (America), Inc. v. Japan Air Lines Co., 624
F. Supp. 727, 730 (S.D.N.Y. 1985); Handd v. Artukovic, 601 F. Supp. 1421, 1425 (C.D. C4l.
1985).

1%Compare Princz v. Federal Republic of Germany, 26 F.3d 1166 (D.C. Cir. 1994), cert. denied, 115
S. Ct. 923 (1995): Handel v. Artukovic, 601 F. Supp. 1421, 1426-28 (C.D. Cal. 1985), with Wright,
Miller & Cooper, supra note 64, at 62-63.

1%See q., Charlesv. Rice, 28 F.3d 1312 (1st Cir. 1994); Whittle v. United States, 7 F.3d 1259 (6th
Cir. 1993); Sibley v. Bdl, 924 F.2d 25 (1st Cir. 1991); aff'd, 944 F.2d 913 (Fed. Cir. 1991);
Gochnour v. Marsh, 754 F.2d 1137 (5th Cir.), cert. denied, 471 U.S. 1057 (1985).

106

See gengrdly Larsonv. Domestic & Foreign Commerce Corp., 337 U.S. 682, 689-90 (1949).
9"Guerrero v. Stone, 970 F.2d 626 (9th Cir. 1992); Beller v. Middendorf, 632 F.2d 788, 796-97 (Sth
Cir. 1980), cert. denied, 452 U.S. 905 (1981); Jaffeev. United States, 592 F.2d 712, 718-19 (3d

footnote continued next page
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C. The Tucker Act.

(1) Genera. The Tucker Act, 28 U.S.C. 88 1346(3)(2), 1491, isajurisdictiona
bass for nontort monetary clams againg the United States based on a contract, or upon a
conditutiond, statutory, or regulatory provison that grants a plantiff a right to monetary relief. 28
U.S.C. §1346(a)(2) which affords the digtrict courts limited jurisdiction to award nontort money
damages againg the United States, providesin reevant part:

@ The didrict courts shdl have origind jurisdiction, concurrent with the
United States Court of Federd Claims, of:

2 Any other civil action or clam againg the United States, not exceeding
$10,000 in amount, founded either upon the Congtitution, or any Act of Congress, or
any regulation of an executive department, or upon any express or implied contract with
the United States, or for liquidated or unliquidated damages in cases not sounding in
tort, except that the digtrict courts shal not have jurisdiction of any civil action or clam
againg the United States founded upon any express or implied contract with the United
States or for liquidated or unliquidated damages in cases not sounding in tort which are
subject to sections 8(g)(1) and 10(a)(1) of the Contract Disputes Act of 1978. For the
purpose of this paragraph, an express or implied contract with the Army and Air Force
Exchange Service, Navy Exchanges, Marine Corps Exchanges, Coast Guard
Exchanges, or Exchange Councils of the Nationa Aeronautics and Space
Adminigration shdl be consdered an express or implied contract with the United
States.

Claims for nontort money damages in excess of $10,000 must be brought in the clams court. 28
U.S.C. § 1491 isthe jurisdictiona statute for the United States Court of Federd Claims. It States:

(..continued)

Cir.), cert. denied, 441 U.S. 961 (1979); Heltonv. United States, 532 F. Supp. 813, 822 (S.D. Ga
1982). But see Ward v. Brown, 22 F.3d 516 (2d Cir. 1994).
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(@(1) The United States Court of Federd Claims shall have jurisdiction to render
judgment upon any claim againg the United States founded ether upon the Condtitution,
or any Act of Congress or aly regulaion of an executive department, or upon any
express or implied contract with the United States, or for liquidated or unliquidated
damages in cases not sounding in tort. For the purpose of this paragraph, an express or
implied contract with the Army and Air Force Exchange Service, Navy Exchanges,
Marine Corps Exchanges, Coast Guard Exchanges, or Exchange Councils of the
Nationd Aeronautics and Space Adminigration shdl be consdered an express or
implied contract with the United States.

(2) To provide an entire remedy and to complete the rdief afforded by the judgment,
the court may, as an incident of and collatera to any such judgment, issue orders
directing restoration of office or pogtion, placement in appropriate duty or retirement
gatus, and correction of applicable records, and such orders may be issued to any
appropriate officid of the United States. In any case within its jurisdiction, the court
shal have the power to remand gppropriate matters to any administrative or executive
body or officid with such direction as it may deem proper and just. The Court of
Federd Claims shdl have jurisdiction to render judgments upon any clam by or againg,
or dispute with, a contractor arising under section 10(a)(1) of the Contract Disputes Act
of 1978.

(3) To afford complete reief on any contract clam brought before the contract is
awarded, the court shall have exclusive jurisdiction to grant declaratory judgments and
such equitable and extraordinary relief as it deems proper, including but not limited to
injunctive relief.  In exercigng this jurisdiction, the court shdl give due regard to the
interests of nationa defense and nationa security.

2 Higtoricad Origins. Before 1855, the doctrine of sovereign immunity barred

108

judicid resolution of money clams againg the United States™ While Congress from time-to-time

entrusted the factud adjudication of such clams to various executive officids and specidly-created

109 110

commissons, Congress reserved the decison whether to pay clams agang the government.

1%\, Cowen, P. Nichols & M. Bennett, The United States Court of Claims--A History (Part 11
Origins, Development & Jurisdiction; 1855-1976) 1-13 (1978) [hereinafter The United States Court of
Clams--A History]; Hart & Wechder's Federa Courts, supra note 11, at 98; Richardson, Higtory,
Jurisdiction, and Practice of the Court of Claims of the United States, 17 Ct. Cl. 3 (1882).

1%ynder the Articles of Confederation, Congress retained the power to adjudicate claims againgt the
central government. The United States Court of Clams--A Higtory, supranote 108, at 2-4. After the
footnote continued next page
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Indeed, the most common form of recourse available to clamants was from Congress through private
relief bills™*

Congressond adjudication of clams proved unsuccessful. The system put tremendous burdens
on Congress, and was inequitable, dow, and cumbersome™? To rectify these problems, in 1855,
Congress passed the Court of Claims Act, establishing the Court of Claims™*® The Act empowered the
court to hear money claims againg the United States and to make findings on the clams; however, the

(..continued)

adoption of the Congtitution, Congress empowered the Treasury Department to hear clams, dthough
Congress retained fina approval responsibility. Act of Sept. 2, 1789, ch. 12, 85, 1 Stat. 66; The
United States Court of Clams--A Higory, supra note 108, at 7-8, 11-13. Congress assigned to the
federd circuit courts the authority to resolve disability claims brought by Revolutionary War soldiers,
subject to the approval of the Secretary of War and Congress. Act of March 23, 1792, 1 Stat. 242.
Most of the circuit courts (which, at the time, were comprised of two Supreme Court jugtices and a
digtrict judge) refused to condder the clams. They reasoned that, without the ability to render find
judgments, their adjudications amounted to advisory opinions proscribed by the "case or controversy"
requirement of article I11. Hayburn's Case, 2 U.S. (2 Dall.) 409 (1792).

H9Congress was reluctant to delegate completely its power to approve claims because it believed that
such a delegation was uncongitutiona under article I, section 9, which provides. "No money shal be
drawn from the Treasury, but in consequence of appropriations made by law.” The United States Court
of Clams--A Higtory, supranote 108, a 5. Congresstook amore liberd view of articlel, section 9in
the 1850's. Id. at 6.

Mg, at 8. See dso Hart & Wechder's Federal Courts, supra note 11, at 98; Richardson, supra note
108, at 3; United States v. Mitchdll, 463 U.S. 206, 212 (1983). Congressiona consideration of clams
againg the government is based on the first amendment's guarantee of the right of the people to petition
the Government for the redress of grievances. The United States Court of Claims--A Higtory, supra
note 108, a 4; Richardson, supra note 108, at 3. Both the House and Senate had specia standing
committees to hear clams againg the United States.  The United States Court of Claims--A Higtory,
supranote 108, at 8.

12For adescription of the problems, seeid. at 8-11, 12-13; Richardson, supra note 108, at 4.

1A ct of Feb. 24, 1855, ch. 122, 10 Stat. 612.
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14 ngnee the

Act required congressiond ratification of al favorable adjudications through private hills.
Congressonad committees were willing to re-examine dams de novo and to receive fresh evidence on
ether Sde, this procedure succeeded only in erecting an additional hurdle for proper clamants to

surmount."*®

In 1861, Presdent Lincoln urged Congress to permit the Court of Clams to render find
judgments™®  In March, 1863, influenced by Lincoln's recommendation to reform the court's
jurisdiction, and spurred by the pressure of Civil War claims, Congress enlarged the court and
authorized it to render final judgments subject to appellate review by the Supreme Court.™™” The new
satute provided, however, that no money could be paid out of the Treasury on any clam adjudicated
by the court until "after an appropriation therefor shall be estimated by the Secretary of the Treasury.'*®

This provison proved to be a sumbling block to Supreme Court review because decisons rendered
under the statute were subject to revision by the executive branch and, consequently, were potentialy

119

advisory in character.™ Congress eiminated the offensve provison in 1866, opening the door to

Supreme Court review of the final judgments of the Court of Clams*?°

14The United States Court of Claims--A History, supra note 108, at 17-18; Richardson, supra note
108, a 8; 14 C. Wright, A. Miller & E. Cooper, Federal Practice & Procedure 213
(1976) [hereinafter 14 Wright, Miller & Cooper].

" Hart & Wechder's Federa Courts, supranote 11, at 99. See aso The United States Court of
Clams--A Higtory, supra note 108, at 18; Richardson, supra note 108, at 8-9.

H8The United States Court of Claims--A History, supra note 108, at 20-21.

WAt of March 3, 1863, ch. 93, 12 Stat. 765. See The United States Court of Clams--A History,
supra note 108, at 21; Hart & Wechder's Federal Courts, supranote 11, at 99.

18Act of March 3, 1863, ch. 93, § 14, 12 Stat. 765.

"Gordonv. United States, 69 U.S. (2 Wall.) 561 (1864). For the story behind the Gordon decision,
see The United States Court of Claims--A History, supra note 108, at 24 n.77.

120Act of March 17, 1866, ch. 19, 14 Stat. 9. See United States v. Jones, 119 U.S. 477 (1886).
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Many vaid dlams againg the United States remained without a forum even after the creation of
the Court of Clams "either because they did not fal within [its] express jurisdictiona categories. . ., or
because the clamants smply could not get to the [court] in Washington. As a result, Congress
continued to be plagued with private bills and petitions for reief."™** In 1886, Representative Randolph
Tucker of Virginiaintroduced a bill rectifying the deficiencies in the earlier acts™® The following yeer,
Congress passed the Tucker Act, which extended the jurisdiction of the Court of Claims and gave the
digtrict and circuit courts concurrent jurisdiction over clams not exceeding $1,000 and $10,000,

respectively. '

In 1982, Congress enacted the Federal Courts Improvement Act.*** The Act merged the
Court of Clams and the Court of Customs and Patent Appeds to form the United States Court of
Appedls for the Federa Circuit."”® In addition, Congress created a new article | court--the United

2114 Wright, Miller & Cooper, supra note 114, at 213. The Court of Claims did employ
commissoners, living throughout the country, to take evidence. The United States Court of Claims--A
History, supra note 108, at 33.

122The United States Court of Claims--A History, supra note 108, at 39-40.

12Act of March 3, 1887, ch. 359, 24 Stat. 505. Congress abolished the circuit courts (not to be
confused with the courts of appeds) in 1911. The digtrict courts generdly assumed their origind
jurisdiction. Act of March 3, 1911, 36 Stat. 1087.

12pyb. L. No. 97-164, 96 Stat. 25.

2Unlike the regiona courts of appedls, the Federa Circuit's appellate jurisdiction is based on subject
meatter rather than geography. 28 U.S.C. 81295. For example, the court has appdlate jurisdiction
over gppeds from the Claims Court; the Merit Systems Protection Board; the boards of contract
gppeds, and didtrict court decisions, where the didtrict court's jurisdiction was based, in whole or in
part, on the Tucker Act.
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States Claims Court--to assume the trid jurisdiction of the "old" Court of Clams. The United States
Claims Court is now the United States Court of Federal Claims.**®

3 Overlgpping Jurisdiction of the Didtrict Courts and the Court of Federd Claims.

@ Concurrent and Exclusive Jdurisdiction. Both the didtrict courts and the

Court of Federal Claims have concurrent jurisdiction over Tucker Act claims not exceeding $10,000.*

The Court of Federa Claims has exclusive jurisdiction over nontort money claims againg the United
States that exceed $10,000."

(b) Determining the Amount in Controversy. For jurisdictiona purposes,

the good-faith dlegations of a plaintiff's complaint establishes the amount of the plaintiff's dam. The

courts generaly will accept such alegations without looking at the merits of the plaintiff's lavsuit.®® The

126pyb. L. No. 102-572, 106 Stat. 4516.
12728 U.S.C. 88 1346(a)(2), 1491.

1284, See, eq., Mitchdl v. United States, 930 F.2d 898 (Fed. Cir. 1991); Simanonok v. Simanonok,
918 F.2d 947 (Fed. Cir. 1990); Amoco Prod. Co. v. Hodel, 815 F.2d 352, 358 (5th Cir. 1987), cert.
denied, 487 U.S. 1234 (1988); Matthewsv. United States, 810 F.2d 109, 111 (6th Cir. 1987);
Weeks Condtr., Inc.v. Oglda Soux Hsg. Auth., 797 F.2d 668, 675 (8th Cir. 1986); Chaba v.
Reagan, 822 F.2d 349 (3d Cir. 1987); State of New Mexicov. Regan, 745 F.2d 1318, 1322-23
(10th Cir. 1984), cert. denied, 471 U.S. 1065 (1985); Goble v. Marsh, 684 F.2d 12, 15 (D.C. Cir.
1982); Kdler v. MSPB, 679 F.2d 220, 222 (11th Cir. 1982). But df. ; Pacificorp v. FERC, 795 F.2d
816, 826 (9th Cir. 1986) (Wallace, J., concurring); Bor-Son Bldg. Corp. v. Heller, 572 F.2d 174, 182
n.14 (8th Cir. 1978) (Claims Court jurisdiction not exclusve where other statutes provide jurisdiction
and waive sovereign immunity). Steffan v. Cheney, 733 F. Supp. 115 (D.D.C. 1989); see generdly
Commonwedth of Mass. v. Departmental Grant Appeds Bd., 815 F.2d 778, 785 n.4 (1st Cir. 1987).
See dso Mayland Dep't of Human Resourcesv. Department of Hedlth & Human Serv., 763 F.2d
1441 (D.C. Cir. 1985) (APA permits specific money rdief againgt United States when Tucker Act

doesn't apply).

127umerding v. Devine, 769 F.2d 745, 748 (Fed. Cir. 1985); Hahn v. United States, 757 F.2d 581,
587 (3d Cir. 1985).
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amount of a Tucker Act dlam is not the amount of money accrued at the time the lawsuit isfiled; rather,
it is the amount of money the plaintiff ultimately stands to recover in the case. In other words, the clam
includes money damages that will accrue during the pendency of the litigation.** Thus, for example, if a
plaintiff who has been involuntarily separated from the Army brings suit to be reingated and demands
the pay logt as the result of the separation, the amount of the pay clam is the totd pay the plantiff

anticipates recovering in the case. By its very nature, the plantiff's pay clam will grow after the
complaint is filed: the plantiff will continue to accrue pay throughout the litigation. The jurisdictiona

dlegations of the complaint must estimate this accrud. If the plaintiff brings his pay daim in the didrict
court, he guarantees his estimate by waiving back pay in excess of $10,000."*" Tucker Act daims
include attorneys fees, a least where the Satute conferring the substantive right to relief provides for

atorneys fees over and above the amount of damages.**

(© Determining What Condiitutes a Tucker Act Clam. No questions
involving the Tucker Act are more perplexing than what congtitutes a clam under the Act and under
what circumstances digtrict courts may consider demands for nonmonetary relief that are joined with
Tucker Act clams. For example, if a plaintiff sues the United Sates seeking a declaratory judgment
that will establish his right to receive money from the government in excess of $10,000, has the plaintiff
dated a clam under the Tucker Act that is within the exclusive jurisdiction of the Court of Federd
Clams? And mus a plaintiff, who chdlenges as unlavful an involuntary separation from government
service and seeks both reinstatement and back pay in excess of $10,000, bring his entire case before
the Court of Federd Claims or may a didtrict court hear the reinstatement clam? The Supreme Court

130Chabal v. Reagan, 822 F.2d 349 (3d Cir. 1987); Shaw v. Gwatney, 795 F.2d 1351, 1354-56 (8th
Cir. 1986); Smith v. Orr, 855 F.2d 1544 (Fed. Cir. 1988).

131Chabal v. Reagan, 822 F.2d 349 (3d Cir. 1987); Shaw v. Gwatrey, 795 F.2d 1351, 1356 (8th Cir.
1986). Prospective post-judgment monetary benefits do not form a part of the plaintiff's clam and need
not be included in the anticipated recovery. Goble v. Marsh, 684 F.2d 12, 16 n.6 (D.C. Cir. 1982).

1%2Grahamv. Henegar, 640 F.2d 732 (5th Cir. 1981).
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has not directly spoken on ether issue, and the decisions of the courts of appeds are hopelesdy

incong sent.

As a generd rule, a plaintiff invokes the Tucker Act when he or she seeks money from the
United States and the action is founded upon the Congtitution, federal Statute, executive regulation, or
government contract.** The nature of the cause of action does not determine whether a plaintiff's claim
fdls under the Tucker Act; ingtead, the nature of the relief requested governs the jurisdictional basis of
the lawsuit. The federd courtswill look beyond the facid dlegations of the complaint to determine what
the plaintiff hopes to acquire from the lawswit.** Thus, aplaintiff cannot avoid the jurisdictional limits of
the Tucker Act amply by characterizing his action as equitable in character when the result would be the
equivdent of obtaining money damages. In other words, clams for monetary relief based upon
equitable theories dso fdl within the purview of the Tucker Act, and a plaintiff may not trandform a
money clam into an equitable action smply by asking for injunctive, mandamus, or declaratory relief
that orders the payment of money.**

13328 U.S.C. 88 1346(a)(2), 1491. Seeaso United Statesv. Mitchell, 463 U.S. 206, 216-17 (1983);
Amoco Prod. Co. v. Hodel, 815 F.2d 352, 359 (5th Cir. 1987), cert. denied, 487 U.S. 1234 (1988);
Maryland Dep't of Human Resourcesv. Department of Health & Human Serv., 763 F.2d 1441, 1448
(D.C. Cir. 1985); Van Drasek v. Lehman, 762 F.2d 1065, 1068 (D.C. Cir. 1985); State of Tenn. ex
rd. Leechv. Dole, 749 F.2d 331, 334-35 (6th Cir. 1984), cert. denied, 472 U.S. 1018 (1985).

1¥See, eg., Amoco Prod. Co.v. Hodd, 815 F.2d 352, 361 (5th Cir. 1987); Matthewsv. United
States, 810 F.2d 109, 111 (6th Cir. 1987); Weeks Consir., Inc. v. Oglala Sioux Hsg. Auth., 797 F.2d
668, 675 (8th Cir. 1986); Hahnv. United States, 757 F.2d 581, 586 (3d Cir. 1985); Megapulse,
Inc. v. Lewis, 672 F.2d 959, 967 (D.C. Cir. 1982); Sdllersv. Brown, 633 F.2d 106, 108 (8th Cir.
1980); Edtate of Watsonv. Blumenthal, 586 F.2d 925, 934 (2d Cir. 1978); Digtrict of Columbia
Retirement Bd. v. United States, 657 F. Supp. 428, 432 (D.D.C. 1987). But see Gower v. Lehman,
799 F.2d 925 (4th Cir. 1986) (court looked to nature of plaintiff's cause of action rather than the relief
he sought in finding Tucker Act inapposite).

1%5ee, g., Mitchdl v. United States, 930 F.2d 893 (Fed. Cir. 1991); Matthews v. United States, 810
F.2d 109 (6th Cir. 1987); Commonwedth of Mass. v. Departmental Grant Appeals Bd., 815 F.2d
778, 788 (1t Cir. 1987); Amoco Prod. Co. v. Hodd, 815 F.2d 352, 361 (5th Cir. 1987); State of
New Mexicov. Regan, 745 F.2d 1318, 1322 (10th Cir. 1984), cert. denied, 471 U.S. 1065 (1985);
footnote continued next page
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Conversdy, aclam for equitable or declaratory relief does not necessarily fal under the Tucker
Act smply because it may later become the basis for a money judgment.** Where the equitable relief
serves a sgnificant purpose, independent of the recovery of money damages, it is not governed by the
jurisdictional limitations of the Tucker Act.”*’

Federd courts have little difficulty resolving cases at the ends of the spectrum:  those in which
the plaintiff obvioudy seeks only money and those in which the plaintiff smply demands equitable rdlief.
For example, in Polosv. United States,™*® a former civilian technician employed by the Arkansas Air

Nationd Guard chdlenged his termination, seeking both reingatement and back pay in excess of
$79,000. He asserted jurisdiction under the federal question statute and the Adminigtrative Procedure
Act. Because the Nationd Guard had aso separated Polos from his military status (which he did not
contest), even if the court reinstated Polos to his civilian pogtion, the Nationd Guard would have

(..continued)

Amalgamated Sugar Co. v. Bergland, 664 F.2d 818, 824 (8th Cir. 1981); Cape Fox Corp. v. United
States, 646 F.2d 399 (9th Cir. 1981); Polosv. United States, 556 F.2d 903 (8th Cir. 1977); but see
Wolfe v. Marsh, 846 F.2d 782 (D.C. Cir. 1988), cert. denied, 488 U.S. 942 (1988); Vietnam
Veterans of Americav. Secretary of the Navy, 843 F.2d 528 (D.C. Cir. 1988).

¥pDuke Power Co. v. Carolina Envt'l Study Group, 438 U.S. 59, 71 n.15 (1978); Vietnam Veterans
of Americav. Secretary of the Navy, 843 F.2d 528 (D.C. Cir. 1988); City of Sarasotav. EPA, 799
F.2d 674 (11th Cir. 1986); State of Tenn. ex rel. Leechv. Dole, 749 F.2d 331, 336 (6th Cir. 1984);
State of Minn. v. Heckler, 718 F.2d 852, 858 (8th Cir. 1983).

¥"Hahn v. United States, 757 F.2d 581, 590 (3d Cir. 1985); State of Minn. v. Heckler, 718 F.2d 852,
859 (8th Cir. 1983); Giordano v. Roudebush, 617 F.2d 511 (8th Cir. 1980); Steffan v. Cheney, 733
F. Supp. 115 (D.D.C. 1989); Didtrict of Columbia Retirement Bd. v. United States, 657 F. Supp. 428,
432 (D.D.C. 1987).

138556 F.2d 903 (8th Cir. 1977).
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discharged him again within 30 days. Consequently, Polos clam was one for money--the only relief of

substance he could expect from the lawsuit.**°

By contrast, in Blassingame v. Secretary of the Navy,**® a veteran sought judicia review of a

corrections board's refusa to upgrade his discharge.  Blassngame sought only equitable rdief.
Significantly, even if ordered by the didtrict court, such rdief would have no monetary consequences.
Smilaly, in Sarasotav. Environmental Protection Agency,'* the City of Sarasota contested the

Environmenta Protection Agency's [EPA] denid of its federd grant application. Sarasota contended
that the regulations under which EPA had acted were unlawful. The court found that, while Sarasota
ultimately wanted money from the grant process, the lawsuit would not entitle the city to such relief. A
favorable decision on Sarasotas claim would only remand the case to the EPA to reconsider the city's
grant application. Thus, Sarasotas clam was not one for money, even though it could later serve as the

basis for monetary relief.**

¥9For later proceedingsin Polosin the Court of Claims, see Polosv. United States, 621 F.2d 385 (Ct.
Cl. 1980). Compare Stanford v. United States, 32 Fed. Cl. 363 (1994) (discharged military reservist
faled to state a claim for back pay). See aso Weeks Condtr., Inc. v. Oglda Sioux Hsg. Auth., 797
F.2d 668 (8th Cir. 1986) (breach of contract clam for money damages); Portsmouth Redev. & Hsg.
Auth. v. Pierce, 706 F.2d 471 (4th Cir. 1983) (suit to recover federd subsidies); Schulthessv. United
States, 694 F.2d 175 (9th Cir. 1982) (suit to readjust civil service retirement annuity); Amagamated
Sugar Co.v. Bergland, 664 F.2d 818 (10th Cir. 1981) (suit to recover grain storage charges);
SHlersv. Brown, 633 F.2d 106 (8th Cir. 1980) (suit for CHAMPUS benefits); Lee v. Blumentha, 588
F.2d 1281 (9th Cir. 1979) (suit for redemption of federal bonds); Estate of Watson v. Blumentha, 536
F.2d 925 (2d Cir. 1978) (same); Warner v. Cox, 487 F.2d 1301 (5th Cir. 1974) (suit to require Navy
to continue paying vouchers under contract); Didtrict of Columbia Retirement Bd. v. United States, 657
F. Supp. 428 (D.D.C. 1987) (suit to require federa contribution to retirement fund).

140811 F.2d 65 (2d Cir. 1987).
41799 F.2d 674 (11th Cir. 1986).

142See dlso Fairview Township v. United States EPA, 773 F.2d 517 (3d Cir. 1985) (suit contesting
denid of EPA grant); State of Tenn. ex re. Leechv. Dole, 749 F.2d 331 (6th Cir. 1984) (suit to
prevent federa government from sharing in damages recovered by gate from "bid riggers' on federdly-
funded highway); Laguna Hermosa Corp. v. Martin, 643 F.2d 1376 (9th Cir. 1981) (suit to enforce
footnote continued next page
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Federd courts have difficulty in divining the boundaries of the Tucker Act when the precise
nature of a plaintiff's clam are unclear. In such cases, most federd courts attempt to determine the
prime objective of the plaintiff's suit; that is, what will the plaintiff get if he or she is successful in the
litigetion? If the object of the plaintiff's successis money, the Tucker Act limits should gpply.

A number of courts have consdered various aspects of this vexing problem of jurisdiction over
a suit brought to review agency action when that action alegedly resulted in the wrongful denid of
federal funds. Concerned about the integrity of the Tucker Act, the courts have developed what may
be caled the "prime objective’ doctrine of Court of Federd Clamsjurisdiction: if victory for the plaintiff
in the suit would be tantamount to a release of funds in excess of $10,000, then the Court of Federd

Claims has exdusive jurisdiction over the suit, even if the action is styled as one for injunctive relief.**?

Even using this genera formulation, courts have been unable to agree about what congtitutes a
money clam under the Tucker Act. For example, the federd courts have sharply diverged over

(..continued)
extended lease agreement with the federa government); Megapulse, Inc. v. Lewis, 672 F.2d 959 (D.C.
Cir. 1982) (suit to enjoin aleged violation of the Trade Secrets Act).

“rgirview Township v. United States EPA, 773 F.2d 517, 528 (3d Cir. 1985). See also Amoco
Prod. Co. v. Hoddl, 815 F.2d 352, 362 (5th Cir. 1987); Hahn v. United States, 757 F.2d 581, 590
(3d Cir. 1985); Weeks Constr., Inc. v. Oglaa Sioux Hsg. Auth., 797 F.2d 668, 675 (8th Cir. 1986);
United States v. City of Kansas City, 761 F.2d 605, 608-09 (8th Cir. 1985); State of New Mexico v.
Regan, 745 F.2d 1318, 1322 (10th Cir. 1984), cert. denied, 471 U.S. 1065 (1985); Portsmouth
Redev. & Hsg. Auth. v. Pierce, 706 F.2d 471, 475 (4th Cir. 1983), cert. denied, 464 U.S. 960
(1983); Digtrict of Columbia Retirement Bd. v. United States 657 F. Supp. 428, 432 (D.D.C. 1987);
Powell v. Marsh, 560 F. Supp. 636, 639 (D.D.C. 1983).
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whether a chdlenge to the government's decison to withhold grants is a clam for monetary or equitable
reief.'*

In Bowen v. Massachusetts,™* the Supreme Court held that a district court could review a
date's chalenge of aleged wrongful withholding of Medicaid reimbursements by the Secretary of Hedlth
and Human Services. The Bowen court held that the district court had jurisdiction under the federa

question statute and that section 702 of the APA™ waived sovereign immunity for this daim for specific
relief. The Court reasoned that the monetary aspects of this disalowance decison would not condtitute
damages in the sense that damages compensate for a loss, whereas Massachusetts was seeking
rembursement that it was dlegedly entitled to by statute. Bowen v. Massachusetts has served to further

confuse the boundaries of the Tucker Act. However, claims for back pay arising in wrongful discharge

cases have generaly continued to be viewed as damages in the Tucker Act context.™*’

(d) Bifurcating the Case:  Separating the Tucker Act and NonTucker Act
Clams. Redaed to the question of which suits fdl within the Tucker Act is what happens when a
plaintiff seeks both monetary and equitable relief from the federd government in asingle lawsuit. If the

14Compare Commonwedth of Mass. v. Departmental Grant Appeals Bd., 815 F.2d 778 (1t Cir.
1987); United Statesv. City of Kansas City, 761 F.2d 605 (10th Cir. 1985); State of New Mexico v.
Regan, 745 F.2d 1318 (10th Cir. 1984), cert. denied, 471 U.S. 1065 (1985), with Maryland Dep't of
Human Resources v. Department of Health & Human Serv., 763 F.2d 1441 (D.C. Cir. 1985); State of
Conn. Dept. of Income Maintenance v. Heckler, 731 F.2d 1052 (2d Cir. 1984), &ff’'d, 471 U.S. 524
(1985).

145487 U.S. 879 (1988).

1485 U.S.C. § 702 limits district court review of fina agency action to those daims "seeking relief other
than money damages.”

“Charles v. Rice, 28 F.3d 1312 (1st Cir. 1994); Mitchell v. United States, 930 F.2d 893 (Fed. Cir.
1991); Sibley v. Ball, 924 F.2d 25 (1<t Cir.); aff'd, 944 F.2d 913 (Fed. Cir. 1991). But see Ward v.
Brown, 22 F.3d 516 (2d Cir. 1994); Poole v. Rourke, 779 F. Supp. 1546 (E.D. Cal. 1991).
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money claim exceeds $10,000, does exclusive jurisdiction over the entire lawsuit reside in the Court of
Federd Clams? Or may the ditrict court bifurcate the case, sending the money claim to the Court of
Federd Claims and retaining the equitable clam? For example, if a soldier, who has been involuntarily
separated, sues in digtrict court for reingtatement in the Army and for back pay in excess of $10,000,
must the digtrict court transfer the entire lawsuit to the Court of Federd Clams? Or may it retain the
clam for reinstatement and transfer only the back pay clam?

The federd courts have taken inconsistent gpproaches. Some courts, fearing that a didrict
court's decison on the retained reingtatement clam will have a preclusive effect on the money clam in
the Court of Federa Clams, have refused to permit bifurcation. These courts envison a threat to the
exclusve juridiction of the Court of Federa Claims over the money clam by the potentia collaterd
estoppel'®® effect of the digtrict court's adjudication of the legdlity of the government's action in the
reingatement daim. The position of these courts is bolstered by the fact that, since 1972, the Court
of Clams (and now the Court of Federd Clams) has had jurisdictiond authority to award equitable
relief (such as reinstatement) incidental to amoney judgment.**®

On the other hand, a number of federd courts have held that a district court can retain
jurisdiction over equitable claims grounded on the same facts as the money clams over which the Court
of Federd Claims has exclusive jurisdiction. In such cases, the digtrict courts may assume jurisdiction
over the equitable dams if the nonmonetary rdief is the primary purpose of the lawsuit.  "[T]he

“8Collateral estoppe prohibits relitigation of previoudy litigated matters in a subsequent controversy.
Vedal, The Conditution & Preclusion/Res Judicata, 62 Mich. L. Rev. 33 n.3 (1963).

95, e.0., Matthews v. United States, 810 F.2d 109 (6th Cir. 1987); Kdler v. MSPB, 679 F.2d 220
(11th Cir. 1982); Dentonv. Schlesinger, 605 F.2d 484 (9th Cir. 1979); Cook v. Arentzen, 582 F.2d
870 (4th Cir. 1978); Carter v. Seamans, 411 F.2d 767 (5th Cir. 1969), cert. denied, 397 U.S. 941
(1970).

OAct of Aug. 29, 1972, Pub. L. No. 92-415, 86 Stat. 652 (codified at 28 U.S.C. § 1491(a)(2)).
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declaratory or injunctive rdief [sought must have] sgnificant prospective effect or consderable vaue
gpart from merely determining monetary liahility of the government. . . "

Thus, for example, in Giordano v. Roudebush,™** the Eighth Circuit affirmed the digtrict court's

retention of jurisdiction over a reingtatement clam brought by a Veterans Adminidiration doctor who
had been discharged for unsatisfactory performance. The digtrict court transferred the back pay claim,
which was over $10,000, to the Court of Claims. The court of appeals found thet the plaintiff's dams
were primarily nonmonetary in nature, sSince the gist of his action wasto get hisjob back and to clear his

name*

(e Waiver and Trandfer. Plaintiffs who have asserted a Tucker Act daim
in excess of $10,000 may remain in the district court if they waive any portion of the dlaim in excessin
$10,000."* The waiver must not only include the amount of the daim that antedates the lawsuit, but
aso any money that accrues between the filing of the complaint and the entry of find judgment.™™ The

Blgtate of Minn. v. Heckler, 718 F.2d 852, 858 (8th Cir. 1983).
152617 F.2d 511 (8th Cir. 1980); see also Steffan v. Cheney, 733 F. Supp. 115 (D.D.C. 1989).

1339, at 515. See dso Shaw v. Gwatney, 795 F.2d 1351 (8th Cir. 1986); Hahn v. United States, 757
F.2d 581 (3d Cir. 1985); Hondros v. United States Civil Serv. Comm'n, 720 F.2d 278 (3d Cir. 1983);
Rowev. United States, 633 F.2d 799 (9th Cir. 1980), cert. denied, 451 U.S. 970 (1981); Atwell v.
Orr, 589 F. Supp. 511 (D.S.C. 1984); Bruzzone v. Hampton, 433 F. Supp. 92 (S.D.N.Y. 1977).

™See, eg., Zumalingv. Devine, 769 F.2d 745, 748 (Fed. Cir. 1985); Professiona Managers
Assnv. United States, 761 F.2d 740, 742-43 (D.C. Cir. 1985); Lichtenfds v. Orr, 604 F. Supp. 271,
274-75 (S.D. Ohio 1984), &ff'd, 878 F.2d 1444 (Fed. Cir. 1989); Powell v. Marsh, 560 F. Supp. 636
(D.D.C. 1983); Heidg v. Secretary of the Army, 554 F. Supp. 623 (D.D.C. 1982), &f'd, 719 F.2d
1153 (Fed. Cir. 1983).

Goble v. Marsh, 684 F.2d 12, 15-16 (D.C. Cir. 1982). Cf. Shaw v. Gwatney, 795 F.2d 1351 (8th
Cir. 1986) (Tucker Act clam includes amount accrued during the pendency of the lawsuit).
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waver need not gppear in the initid complaint, however. It may be made a a later stage in the
proceedings.™®

If the plaintiff filesa Tucker Act claim over $10,000 in the didtrict court and refuses to waive the
money claim in excess of the court's jurisdiction, the digtrict court may, in the interest of judtice, transfer
the action to the Court of Federal Clams®™’ The United States Court of Appedls for the Federal
Circuit has exdlusive jurisdiction of an interlocutory gpped of a digrict court order granting or denying,

inwhole or in part, atransfer of a case to the Court of Federa Claims™®

4 The Tucker Act and Subgtantive Rights to Relief. As will be discussed in
greater detail,**® the Tucker Act isonly ajurisdictiona statute. It does not create any substantive rights
enforcesble againgt the United States for money damages™® Instead, a plaintiff must show a contract,
or a conditutiona, Satutory, or regulatory provison that grants aright to monetary relief from the United

1%65ee Steffan v. Cheney, 733 F. Supp. 115, 120 n.2 (D.D.C. 1989), dting Heisg v. Secretary of the
Army, 554 F. Supp. 623 (D.D.C. 1982), aff'd, 719 F.2d 1153 (Fed. Cir. 1983).

15728 U.S.C. §1631. This statute smply gives the district court the requisite jurisdiction to transfer the
caxe. If intheinterest of justice the court does not transfer the case, it must dismiss the case for lack of
jurisdiction. See Goad v. United States, 661 F. Supp. 1073 (S.D. Tex. 1987), &f’d in part, vacated in
part, 837 F.2d 1096 (Fed. Cir. 1987), cert. denied, 485 U.S. 906 (1992).

18 udicid Improvements and Access to Justice Act, §501, Pub. L. No. 100-702, 102 Stat. 4652
(1988).

1%See infra§ 4.3b.(2)(a).

1%yYnited States v. Testan, 424 U.S. 392 (1976).
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States.”® The courts disagree about whether the absence of a subgtantive right to monetary relief is a
defect of ajurisdictiona character in asuit under the Tucker Act.*®?

Examples of datutes creating substantive rights to pay are the Back Pay Act, 5 U.S.C.
8 5596(b), for civilian employees of the government and the military pay statute, 37 U.S.C. § 204, for
members of the military services’®® Nonappropriated fund employees, who are not covered by the
Back Pay Act, have no substantive basis for back pay clams againg the United States absent an

employment contract.**

) Apped of Tucker Act Cases.

(@  Generd Rules. Under the Federal Courts Improvement Act of 1982,'¢°
the Court of Appeds for the Federal Circuit has exclusve gppellate jurisdiction over digtrict court
judgments whenever the subject-matter jurisdiction of the district courtsis based, in whole or in part, on
the Tucker Act.*®® Even where a district court's subject-matter jurisdiction is also based on some other

®United States v. Testan, 424 U.S. 392 (1976); United States v. Woods, 986 F.2d 669 (3d Cir.),
cert. denied, 510 U.S. 826 (1993).

1%2Compare Commonwedth of Mass. v. Departmental Grant Appeals Bd., 815 F.2d 778, 787 (1st
Cir. 1987); Maryland Dep't of Human Resources v. Department of Hedth & Human Serv., 763 F.2d
1441, 1449-50 (D.C. Cir. 1985), with Hahn v. United States, 757 F.2d 581, 588 n.4 (3d Cir. 1985).
See generaly Bdl v. Hood, 327 U.S. 678 (1946).

1%35ee, eg., Murphy v. United States, 993 F.2d 871 (Fed. Cir. 1993), cert. denied, 511 U.S. 1019
(1994); Sandersv. United States, 594 F.2d 804 (Ct. Cl. 1979).

AAFES v. Shechan, 456 U.S. 728 (1982); Lunetto v. United States, 560 F. Supp. 712 (N.D. III.
1983).

%pyb. L. No. 97-164, § 127, 96 Stat. 37 (codified at 28 U.S.C. § 1295(a)(2)).

1%8nited Statesv. Hohri, 482 U.S. 64 (1987); Sibley v. Bdl, 924 F.2d 25 (1st Cir.); aff'd, 944 F.2d
913 (Fed. Cir. 1991); Parker v. King, 935 F.2d 1174 (11th Cir. 1991), reh’g denied, 948 F.2d 1298
footnote continued next page
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datute, if the plaintiff makes any claim that invokes the Tucker Act, the entire case must be appeded to
the Federal Circuit.!®” A plaintiff invokes the Tucker Act when his or her daim "(1) seek[s] money
(2) not exceeding $10,000 (3) from the United States and (4) [is] founded either upon a contract or a
provison of ‘the Condtitution, or any Act of Congress, or any regulation of an executive department,’
that ‘can fairly be interpreted as mandating compensation by the Federd Government for the damages
sugtained."™® If dl of these dements are present, the claim falls under the Tucker Act and the Federal
Circuit has exclusive jurisdiction over the apped.®® The Court of Appedls for the Federal Circuit aso
has exclusive jurisdiction over all gppedls from the United States Court of Federal Claims.*™

(b) Exceptions. The federd courts have carved a number of exceptions out
of the generd rule that apped of dl cases invoking the Tucker Act is to the Federal Circuit. For
example, where a plaintiff's Tucker Act clam is frivolous or exceeds the jurisdiction of the district court,

apped to the regiona court of appedls is appropriate.

171

(..continued)

(12th Cir. 1991), cert. denied, 505 U.S. 1229 (1992); Williams v. Secretary of the Navy, 787 F.2d
552, 558 (Fed. Cir. 1986); Bray v. United States, 785 F.2d 989, 990 (Fed. Cir. 1986); Maier v. Orr,
754 F.2d 973, 980-81 (Fed. Cir. 1985).

1%7United Statesv. Hohri, 482 U.S. 64 (1987); Van Drasek v. Lehman, 762 F.2d 1065, 1068 (D.C.
Cir. 1985); Professional Managers Assnv. United States, 761 F.2d 740, 743-44 (D.C. Cir. 1985).

168/an Drasek v. Lehman, 762 F.2d 1065, 1068 (D.C. Cir. 1985), guating United Statesv. Mitchel,
463 U.S. 206 (1983).

169| d
17028 U.S.C. § 1295(a)(3).

" Empire Kosher Poultry, Inc. v. Halowell, 816 F.2d 907, 917 (3d Cir. 1987); Shaw v. Gwatney,
795 F.2d 1351, 1353 (8th Cir. 1986); Sharpv. Weinberger, 798 F.2d 1521 (D.C. Cir. 1986);
Van Drasek v. Lehman, 762 F.2d 1065, 1070 (D.C. Cir. 1985); Doe v. United States Dep't of Justice,
753 F.2d 1092, 1101-02 (D.C. Cir. 1985).
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Moreover, while not dl courts agree, where a clam may be brought under datutes that
independently confer jurisdiction upon the digtrict court to award money damages againgt the United
States, the claim is not deemed to be based on the Tucker Act for purposes of appellate jurisdiction.*”

The jurisdiction of the Federal Circuit, however, may not be avoided by artful pleading.
"[N]ether a plantiff's nor a didtrict court's mere recitation of the bass for jurisdiction may dter the
scope of [the Federd Circuit's jurisdiction]. . . . [The court] will look to the true nature of the action in
the didrict court in determining jurisdiction of an gpped. . . . A civil action for the recovery of money
againgt the United States cannot be disguised by couching it in [other] terms™"® The Court of Appedls
for the Seventh Circuit, citing the need for judicia efficiency and economy, refused to transfer a Tucker
Act dlaim to the Federal Circuit that had aready been decided by the court.*® While recognizing thet
the liberd language of 28 U.S.C. § 1295(a)(2) required such a transfer, the Seventh Circuit held that it
would be inefficient and unfair to vacate the court's opinion smply to give the Government--the losing
party--the opportunity to reargue the case before the Federa Circuit.*”

(© Interlocutory Appedls. As is gpparent, the overlapping jurisdiction of
the Court of Federal Claims and didtrict courts in cases involving monetary claims againg the United
States raises difficult jurisdictiona issues. Prior to 1988, a party who believed it was improperly before

172\/an Drasek v. Lehman, 762 F.2d 1065, 1070-71 (D.C. Cir. 1985).

Maierv. Orr, 754 F.2d 973, 982 (Fed. Cir. 1985). See adso Sibley v. Ball, 924 F.2d 25 (1<t Cir.
1991); Wronkev. Marsh, 767 F.2d 354, 355 (7th Cir. 1985), rev’d 787 F.2d 1569 (Fed. Cir. 1986),
cert. denied, 479 U.S. 853 (1986); Megapulse, Inc. v. Lewis, 672 F.2d 959, 967 (D.C. Cir. 1982).
Where a plaintiff obvioudy does not seek money, however, the courts will not infer a Tucker Act clam.
ben Shalomv. Secretary of the Army, 807 F.2d 982, 987 (Fed. Cir. 1986).

squillacote v. United States, 747 F.2d 432 (7th Cir. 1984), cert. denied, 471 U.S. 1016 (1985).

11d, at 439-40. But see Professonad Managers Assnv. United States, 761 F.2d 740, 745 (D.C.
Cir. 1985) (refusing to follow Squillacote). See dso Wronkev. Marsh, 767 F.2d 354 (7th Cir. 1985)
(limiting Squillacote to its unique facts).

3-46



the digtrict court had to wait until the concluson of the trid court proceeding before contesting
jurisdiction at the gppdlate level. 1n 1988, Congress enacted legidation to facilitate expeditious review
of intricate questions about Tucker Act jurisdiction.*™ The statute authorizes an interlocutory appedl to
the Court of Appedsfor the Federa Circuit of any district court order which grants or denies, in whole
or in part, a motion to transfer an action to the Court of Federd Clams”” When an interlocutory

apped is filed, the didtrict court must suspend proceedings until the Federal Circuit decides the
jurisdictional question.*”®

d. The Federd Tort Claims Act.

(@) Generd. The Federd Tort Claims Act, 28 U.S.C. 88 1346(b), 2761-2780,
creates jurisdiction for tort suits againg the United States. The jurisdictiona provision of the Act is 28
U.S.C. § 1346(b), which provides:

(b) Subject to the provisons of chapter 171 of thistitle, the digtrict courts,
together with the United States Didtrict Court for the Didtrict of the Cand Zone and the
Didrict Court of the Virgin Idands, shdl have exclusive jurisdiction of civil actions on
clams againg the United States, for money damages, accruing on and after January 1,
1945, for injury or loss of property, or persond injury or death caused by the negligent
or wrongful act or omisson of any employee of the Government while acting within the
scope of his office or employment, under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the place
where the act or omission occurred.

®pyp. L. No. 100-702, § 501, 102 Stat. 4652 (codified at 28 U.S.C. § 1292(d)(4)).

1"See Kanemoto v. Reno, 41 F.3d 641 (Fed. Cir. 1994) Mitchell v. United States, 930 F.2d 893
(Fed. Cir. 1991).

178See 28 U.S.C. § 1292(d)(4).
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2 Historical Origins. Before 1855, the doctrine of sovereign immunity barred
judicid resolution of clams for money damages againg the United States. The only recourse available
to claimants was to seek rdlief from Congress through private bills*™ In 1855, to relieve the workload
and inequities caused by the private bill procedure, Congress created the Court of Clams*®° The new
court received jurisdiction to determine al claims founded upon any law of Congress, or regulation of an
executive department, or any contact, express or implied, with the United States™" Although its early
jurisdictional statutes made no mention of tort clams®? the Court of Claims, and later the Supreme
Court, held that Congress had not conferred upon the Court of Claims jurisdiction to adjudicate tort
wits'®  Under the Tucker Act, enacted in 1887, Congress expresdy limited the Court of Claims

jurisdiction to cases "not sounding in tort.'*%*

From the time of the creation of the Court of Clams, Congress dowly reduced the
government's sovereign immunity from tort dams.  During the late 19th and early 20th centuries,

United Statesv. Mitchell, 463 U.S. 206, 212 (1983). See aso supra notes 108-111 and
accompanying text.

1A ct of Feb. 24, 1855, 10 Stat. 612.
181| d
1821d.: Act of March 3, 1863, 12 Stat. 765; Act of March 17, 1866, 14 Stat. 9.

18500, 0., Morganv. United States, 81 U.S. (14 Wall.) 531 (1871); Gibbons v. United States, 75
U.S. (8 Wall.) 269 (1868); Spicer v. United States, 1 Ct. Cl. 316 (1865); Pitcher v. United States, 1
Ct. Cl. 17 (1863). Seegenerdly 1 L. Jayson, Handling Federa Tort Clams 2-11 - 2-14 (1986).

1 Act of March 3, 1887, 24 Stat. 505. The House bill would have given the court jurisdiction over tort
cdams. The Senate, however, refused to accede and tort claims were excluded from the law. L.
Jayson, supranote 183, at 2-16 - 2-17.
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Congress provided limited judicial and administrative remedies for particular torts caused by agents and
employees of the United States.*®

As the federd government grew, so did the torts committed by its employees. The burden of
private relief bills, as well as pressure from the academic community, the private bar, and the judicia
and executive branches, forced Congress to consder a generd walver of the federa government's
sovereign immunity from tort daims*® From the 1920's to 1946, Congress debated various proposals
for a generd tort claims act.’® The Federd Tort Claims Act finaly became law in 1946.% 1n 1966,
Congress amended the Act to make adminidrative review of tort clams a prerequidte to suit in the

federa courts.®

3 Juridictiond Prerequisites. A plaintiff must meet two jurisdictiona prerequisites
to perfect a clam under the Federd Tort Clams Act. Fird, the plaintiff must present the clam to the
appropriate federa agency within two years of the accrud of the cause of action.’® At aminimum, this

191

adminidrative clam must congs of a demand in writing for a specified sum of money.™ A falure either

to file an adminidrative clam or to file it within two years of its accrud will deprive a didrict court of

185 Jayson, supranote 183, at 2-18. These Statutes are described in id. at 2-19 - 2-45. They include
the Military Clams Act of duly 3, 1943, 57 Stat. 372; the Suits in Admirdty Act, Act of March 9,
1920, 41 Stat. 1525; and the Federal Employees Compensation Act, Act of Sept. 7, 1916, 39 Stat.
742.

188 Jayson, supranote 183, at 2-51, 2-67.

8" These bills are described in id. at 2-54 to 2-67.

%8pypb. L. No. 79-601, 60 Stat. 812 (1946) (codified at 28 U.S.C. §§ 1346(b), 2671 - 2680).
89Act of July 18, 1966, Pub. L. No. 89-506, 80 Stat. 306 (codified at 28 U.S.C. § 2675).

19028 U.S.C. §8 2401(b), 2675 (1982). See generdly L. Jayson, supra note 183, at §§ 135, 138.

¥lsee eg., Montoyav. United States, 841 F.2d 102 (5th Cir. 1988); Burns v. United States, 764
F.2d 722 (9th Cir. 1985).
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jurisdiction over the daim. Neither failure can be waived.™ Second, the plaintiff must file suit in the
digtrict court within sx months of the denid of the adminidrative dam by the agency, or the dam is
jurisdictionally barred.**® Under the Feres doctring, military personnel may not bring claim under the
Federa Tort Clams Act."

4 The Federd Tort Claims Act and Substantive Rightsto Relief. Like the Tucker
Act, the Federa Tort Claims Act does not provide an independent cause of action or a subgtantive right
enforceable againg the United States.  The gtatute Smply confers jurisdiction and waives sovereign
immunity whenever the cause of action or the substantive right exists™®  In generd, the Act confers
jurisdiction on the didtrict courts to adjudicate a limited number of sate-created tort clams againgt the
federd government.’*

%25ee e0., Magruder v. Smithsonian Ingt., 758 F.2d 591, 593 (11th Cir. 1985) (two-year statute of
limitations); Lee v. United States, 980 F.2d 1337 (10th Cir. 1992), cert. denied, 509 U.S. 913 (1993);
Avilav. INS, 731 F.2d 616, 618 (9th Cir. 1984) (administrative claim requirement); Jacksonv. United
States, 730 F.2d 808, 809 (D.C. Cir. 1984) (administrative clam requirement); Lykins v. Pointer, Inc.,
725 F.2d 645, 646 (11th Cir. 1984) (administrative claim requirement); Gould v. Dep't of Health and
Human Services, 905 F.2d 738 (4th Cir. 1990) (two-year Satute of limitations); Richmanv. United
States, 709 F.2d 122, 124 (1t Cir. 1983) (two-year statute of limitations). Cf. United Statesv.
Kubrick, 444 U.S. 111, 117-18 (1979) (statute of limitations a condition on the waiver of sovereign
immunity under the Federa Tort Clams Act).

19328 U.S.C. §2401(b). See, eg., McNeil v. United States, 964 F.2d 647 (7th Cir. 1992), aff'd, 508
U.S. 106 (1993); Houstonv. U.S.P.S., 823 F.2d 896, 903 (5th Cir. 1987); Allenv. Veterans Admin,
749 F.2d 1386 (9th Cir. 1984); Willis v. United States, 719 F.2d 608 (2d Cir. 1983); Woirhaye v.
United States, 609 F.2d 1303, 1306 (Sth Cir. 1979).

1%See, eg., Miller v. United States, 42 F.3d 297 (5th Cir. 1995) (Nava Academy midshipman could
not sue for physica disability resulting from a sailing accident during training).

1%Grahamv. Henegar, 640 F.2d 732 (5th Cir. 1981); Reynolds v. United States, 643 F.2d 707 (10th
Cir. 1981), cert. denied, 454 U.S. 817 (1981).

19628 U.S.C. § 1346(b). See L. Jayson, supranote 183, at 1-150 - 1-151.
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e Mandamus.

@ Generd. The mandamus statute, 28 U.S.C. § 1361, grants "origind jurisdiction
of any action in the nature of mandamus to compd an officer or employee of the United States or any
agency thereof to perform a duty owed to the plaintiff.” The plaintiff must have a clear right to the relief
sought, and the duty on the part of the defendant must be ministeria, as opposed to discretionary, in

character.X”

2 Higoricd Origins,

(& Mandamus before 1962. "The writ of mandamus was developed by the
English law courts as a broad remedid measure by which parties could be compelled to perform in a
certain manner."™® After the American Revolution, state courts in the United States adopted the English
mandamus remedy, "but in the federd courts the issuance of the writ became intertwined with basic
questions of separation of powers and federa court jurisdiction.®® In 1803, the Supreme Court
decided in Marbury v. Madisor?® that it lacked origina jurisdiction under the Condtitution to grant writs

of mandamus. Ten years later, in _M'Intirev. Wood,”"* the Court held that the lower federal courts

were without jurisdiction to grant origind writs of mandamus under the Judiciary Act of 1789. 1n 1838,
however, the Supreme Court found that the Circuit Court for the Didtrict of Columbia, as the inheritor of

9See, eg., Matthews v. United States, 810 F.2d 109 (6th Cir. 1987); Turner v. Weinberger, 728
F.2d 751, 755 (5th Cir. 1984); Carter v. Seamans, 411 F.2d 767 (5th Cir. 1969), cert. denied, 397
U.S. 941 (1970); Atwell v. Orr, 589 F. Supp. 511, 516-17 (D.S.C. 1984).

%8Erench, The Frontiers of the Federal Mandamus Statute, 21 Vill. L. Rev. 637, 640 (1976).

9)d. at 641.
2005 .S, (1 Cranch) 137 (1803).

0111 U.S. (7 Cranch) 504 (1813).
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the common law jurisdiction of Maryland, which ceded the Didrict to the Federa Government, had
origind jurisdiction to issue writs of mandamus®® Thus, until 1962, only the federal court in the District
of Columbia had power to grant mandamus rdief in origind actions®® Even where mandamus was
available, the scope of the remedy was rdatively condricted. Mandamus would only issue to compd a
miniderid--as opposed to a discretionary--function where no other adequate specific remedy
existed. ™ Mandamus issues to compel an officer to perform a purely ministeria duty. It cannot be
used to compe or control a duty in the discharge of which by law heis given discretion. The duty may
be discretionary within limits. He cannot transgress those limits, and if he does so, he may be controlled
by injunction or mandamus to keep within them. The power of the court to intervene, if a dl, thus
depends upon what statutory discretion he has. Under some Satutes, the discretion extends to a find
congruction by the officer of the datute he is executing. No court in such case can control by

mandamus his interpretation, even if it may think it erroneous®®

(b) The Mandamus and Venue Act of 1962. In response to pressure by
the western gtates to decentralize mandamus jurisdiction outside the Digtrict of Columbia, Congress
enacted the Mandamus and Venue Act of 1962,°° Under section 1361, al federal digtrict courts, not
just the Digtrict Court for the Didtrict of Columbia, could exercise mandamus jurisdiction. While the Act

202K endall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524 (1838).

23Byse & Fiocca, Section 1361 of the Mandamus and Venue Act of 1962 and "Nongtatutory” Judicial
Review of Federa Adminidrative Action, 81 Harv. L. Rev. 308, 312 (1967).

2% endall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 614 (1838).

2®\Work v. United States ex rel. Rives, 267 U.S. 175, 177 (1925). See aso United States ex rel.
Girard Trugt Co. v. Helvering, 301 U.S. 540, 543-44 (1937); Wilbur v. United States ex rel. Kadrie,
281 U.S. 206, 218 (1930); United States ex rel. Dunlap v. Black, 128 U.S. 40, 48 (1888); Decatur v.
Paulding, 39 U.S. (14 Pet.) 497, 515-16 (1840); Marbury v. Madison, 5 U.S. (1 Cranch.) 137, 169-
71 (1803).

20pyp, L. No. 87-748, 76 Stat. 744 (codified at 28 U.S.C. §8 1361, 1391(e)). See Byse & Fiocca,
supra note 202, at 313-18; French, supra note 198, at 644.
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expanded the courts that could grant mandamus relief, however, "it [was] not intended to expand either
the availability or scope of judicia review of federal administrative actions'®®’ " Section 1361 does not
enlarge the indances in which the writ of mandamus will issue, or affect the doctrine of sovereign
1208

immunity or the doctrine of separation of powers of the branches of the federa government.
Consequently, mandamus under section 1361 continues to be governed by traditiond limits on the

remedy.?*®

The mandamus remedy is discussed in greeter detall in chapter 4.

f. Habeas Corpus.

(1) Gened. Asnoted in the previous chapter, 28 U.S.C. §§ 2241-2255 set out
federa habeas corpus procedures. The operative jurisdictiond provison of the habeas corpus satutes
iIs28 U.S.C. § 2241, which provides.

(& Writs of habeas corpus may be granted by the Supreme Court, any justice thereof,
the digtrict courts and any circuit judge within their respective jurisdiction. The order of a circuit
judge shdl be entered in the records of the didtrict court of the district wherein the restraint
complained of is had.

(b) The Supreme Court, any justice thereof, and any circuit judge may decline to
entertain an application for awrit of habeas corpus and may transfer the gpplication for hearing
and determination to the didtrict court having jurisdiction to entertain it.

(© The writ of habeas corpus shdl not extend to a prisoner unless--

?"Byse & Fiocca, supranote 203, at 319.

20878 Moore's Federal Procedure JC-548-549 (1984). See also Project, Federa Administrative Law
Devel opments-1972; Mandamusin Adminigtrative Actions. Current Approaches, 1973 Duke L.J. 207,
200.

%4 K. Davis, Administrative Law Trestise § 23.8 (1983).
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device for compelling a defendant's appearance before the King's courts.

@ Heisin custody under or by color of the authority of the United States
or iscommitted for trial before some court thereof; or

2 He is in custody for an act done or omitted in pursuance of an Act of
Congress, or an order, process, judgment or decree of a court or judge of the United States; or

3 He is in custody in violation of the Conditution or laws or
treaties of the United States; or

4 He, being a citizen of aforeign sate and domiciled therein is in custody
for an act done or omitted under any dleged right, title, authority, privilege, protection, or
exemption clamed under the commission, order or sanction of any foreign state, or under color
thereof, the vadidity and effect of which depend upon the law of nations; or

(5) It is necessary to bring him into court to testify or for trid.

2 Higtoricd Origins.

(@ Ealy English History. The writ of habeas corpus originated in England as a

210

It was a form of mesne process--a procedural order issued after the initiation of legd

proceedings--by which a party to a lawsuit (usudly the defendant) could be taken into custody by the

2%Dyker, The English Origins of the Writ of Habess Corpus. A Peculiar Peth to Fame, 53 N.Y.U.L.
Rev. 983, 1053 (1978). A number of lega scholars, including Coke and Blackstone, have linked the
writ of habesas corpus to the Magna Carta, writing that the writ had its originsin the Great Charter. See
D. Meador, Habeas Corpus and Magna Carta: Duaism of Power and Liberty 3-4, 22-30 (1966). In
fact, the two were unrelated; habeas corpus predates the Magna Carta. 1d. at 5.
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sheriff and forced to appear in court.”** This procedura device was firmly established in England by
1230.7% Between the mid-fourteenth century and the mid-sixteenth century, the common law courts
used the writ in their power struggles with inferior courts and riva centra courts, such as the Chancery,
the Admiralty, and the Star Chamber.?® The writ was employed as a means to deprive these rival
courts of their ultimate sanction--imprisonment, and it enabled the common law courts to enlarge and
consolidate their jurisdictional authority.?*  In the late-sixteenth century and early- seventeenth century,
the writ began to be used to chdlenge arbitrary confinement by the Crown, especidly the Privy Council
and the Star Chamber.?® In early cases, the writ proved to be ineffective againgt the power of the
King.216

In its struggles with the Crown during the seventeenth century, however, Parliament enacted
severd measures to strengthen the efficacy of the writ, induding the Petition of Right,”’ the Habesas
Corpus Act of 1641,*® and the Habeas Corpus Act of 1679.>° Moreover, severd judicia opinions

21D, Meador, supra note 210, a 8; Duker, supra note 210, at 992, 995; Developments in the
Law--Federal Habeas Corpus, 83 Harv. L. Rev. 1038, 1042 (1969).

?2Duker, supra note 210, at 992.

2319, at 1007; D. Meador, supranote 210, at 12; Developmentsin the Law--Federal Habeas Corpus,
supranote 211, at 1042.

24Duker, supra note 210, at 1012, 1015-1025; Developments in the Law--Federal Habeas Corpus,
supranote 211, at 1042.

2Duker, supra note 210, at 1026; Developments in the Law--Federal Habeas Corpus, supra note
211, at 1043.

218See Darnd's Case, 3 Cobbett's St. Tr. 1 (K.B. 1627) (court refused to look beyond return stating
prisoner held by command of the King). See generdly D. Meador, supra note 210, at 13-19.

'3 Car. 1, c. .
21816 Car. I, c. 10.

21931 Car. 2, C. 2.
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during this period further enhanced habeas corpus as a bulwark againgt the arbitrary exercise of
executive power.?° By the time of the American Revolution, the writ of habeas corpus had become an
effective means of protecting Englishmen from unlawful imprisonment by the government.

(b) Deveopment of the Writ in the United States.  Although Parliament's
habeas corpus legidation was never formaly extended to the American colonies, "the writ as a part of
the common law was considered to ke the heritage of every Englishman.®? "This dam received
legitimation in colonid charters and later in state legidation that adopted in substance the English Habeas
Corpus Act of 1679.%*® After independence, there was some debate whether to include a habess
corpus provision in the federa congiitution.”* The Congtitutiond Convention finaly settled upon a
provision barring the writ's suspension.”

Following the adoption of the Condtitution, the Congress passed the Judiciary Act of 1789,
"which empowered federa courts to issue writs of habeas corpus to prisoners 'in custody under or by

22F ., Chamber's Case, 79 Eng. Rep. 746 (K.B. 1630); Bushdl's Case, 124 Eng. Rep. 1006 (C.P.
1670).

21Duker, supra note 210, at 1054.

22Deve opmentsin the L aw- - Federal Habeas Corpus, supranote 211, at 1045.

22%Rosen, The Great Writ--A Reflection of Societd Change, 44 Ohio St. L.J. 337, 338 (1983). See
aso D. Meador, supra note 210, at 30-32.

224D, Meador, supra note 210, at 32, 34; Rosen, supra note 222, at 338.

?2>Rosen, supra note 223, dting U.S. Const. art. |, §9, d. 2 ("The Privilege of the Writ of Habeas
Corpus shdl not be sugpended, unless when in Cases of Rebdlion or Invasion the public safety may
requireit”).
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colour of the authority of the United States. . . ."**® The federa courts have had jurisdiction to grant

habeas corpus rdlief ever since®’

3 Custody Requirement. Habeas corpus is the classic remedy for relief from
unlawful custody.*® Indeed, custody is ajurisdictional requirement for habeas relief.”*® Habeas corpus
is aprincipal means of collaterally attacking the sentence to confinement of a court-martiad. > It isaso
a remedy for persons daming they are being held improperly by military authorities®™' Thus, a
servicemember denied an adminigtrative separation can litigate the propriety of the denid in a habeas
corpus proceeding. Retention in the military, even though not condituting arrest or imprisonment, is
regarded as "custody” for purposes of habeas corpus jurisdiction.?*

?2°Developments in the Law--Federal Habeas Corpus, supra note 211, at 1045, quoting Act of Sept.
24, 1789, ch. 20, § 14, 1 Stat. 73, 81-82.

??'See infra chapter 8 for a discusson of the use of habeas corpus to collateraly chalenge courts-
martid.

28E g., Johnsonv. Avery, 393 U.S. 483, 485 (1969):; Fay v. Noig, 372 U.S. 391, 409 (1963).

22928 U.S.C. §2241; Walesv. Whitney, 114 U.S. 564 (1885). _See generaly Developmentsin the
Law--Federal Habeas Corpus, supranote 211, at 1072. "Until recently the custody requirement was
grictly construed.” Hart & Wechlder's Federd Courts, supranote 11, at 1507. In the 1960's the
Supreme Court began to expand the notion of custody. See, eq., Maeng v. Cook, 490 U.S. 488
(1989) (petitioner "in custody” for purposes of chalenging State court conviction even though not
currently serving sentence under state conviction because of confinement in federa prison on federd
charges where state has placed detainer on prisoner); Hendey v. Municipa Court, 411 U.S. 345
(1973) (petitioner free on bail in custody for purpose of habeas corpus); Jonesv. Cunningham, 371
U.S. 236 (1963) (petitioner free on parole in custody). See also Carafasv. LaVallee, 391 U.S. 234
(1968) (if person in custody when petition filed, court retains habeas jurisdiction even if petitioner islater
unconditionaly released).

20See, 0., Burns v. Wilson, 346 U.S. 137 (1953); Ex parte Reed, 100 U.S. 13 (1879).

21See, 0., Paris v. Davidson, 405 U.S. 34 (1972); Leondard v. Dep't of the Navy, 786 F. Supp. 82
(D. Me. 1992).

Z25chlanger v. Seamans, 401 U.S. 487 (1971).
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Similarly, amember of the Army Reserve ordered to involuntary active duty is dso in "custody”
for purposes of the habeas statute.

4 Venue. A habess petitioner must bring his action in the didrict where the
custodian resides®®* For military prisoners, jurisdiction is in the district where the commander of the
confinement fadility is located®  Active duty servicemembers can chalenge continued military service
in the federd digtricts where their "chain-of-command" resides, normaly & their assigned installation.”®®
Reservigs who are not assigned to any particular unit may be able to file their habeas petitions in the
judicia ditrict in which they have had the most Significant contacts with the military.

s} Civil Rights Jurisdiction. The jurisdictiona predicate for lawsuits under the various civil
rights statutes™ is 28 U.S.C. § 1343, which provides:

The didrict courts shdl have origind jurisdiction of any civil action authorized by law to
be commenced by any person:

@ To recover damages for injury to his person or property, or because of
the deprivation of any right or privilege of acitizen of the United States, by any act done
in furtherance of any conspiracy mentioned in section 1985 of title 42;

?3Grait v. Laird, 406 U.S. 341 (1972).
%28 U.S.C. §2241(a). Seegeneraly Hart & Wechder's Federal Courts, supra, note 11, at 1430-34.

2% ., Chatmanv. Hernandez, 805 F.2d 453 (1st Cir. 1986); Scott v. United States, 586 F. Supp. 66
(E.D.Va 1984).

%schlanger v. Seamans, 401 U.S. 487 (1971); Centav. Stone, 755 F. Supp. 197 (N.D. Ohio 1991).

ZSrait v. Laird, 406 U.S. 341 (1972).

*®E ., 42 U.S.C. §8 1981, 1983, 1985, 2000e. See, eg., Drumheller v. Department of the Army, 49
F.3d 1566 (Fed. Cir. 1995) (civilian employee of the Army was not denied condtitutiond rights when
her security clearance was revoked).

3-58



2 To recover damages from any person who fails to prevent or to aid in
preventing any wrongs mentioned in section 1985 of title 42 which he had knowledge
were about to occur and power to prevent;

3 To redress the deprivation, under color of any State law, dStatute,
ordinance, regulation, custom or usage, of any right, privilege or immunity secured by
the Condtitution of the United States or by any Act of Congress providing for equa
rights of citizens or of al persons within the jurisdiction of the United States;

4 To recover damages or to secure equitable or other relief under any Act
of Congress providing for the protection of civil rights, including the right to vote.

h. Other Jurisdictional Bases for Suit.

@ Statutes Providing Jurisdiction. A number of dtatutes provide jurisdiction for
lawsuits againg the military in specia types of cases. For example, both the Freedom of Information
Act,?* and the Privacy Act,** provide jurisdictional bases for litigation in the district courts.

2 Statutes Not Providing Jurisdiction. Plaintiffs counsd often incorrectly cite

severd other dautory provisons as jurisdictiona grounds for suit. Most common are the

295 U.S.C. § 552(a)(4).
05 U.S.C. §552a(g)(1). See, eg., Balbinot v. United States, 872 F. Supp. 546 (C.D. Ill. 1994)

(flse gatement by aformer commander of aNava enlistee was not a "record” so the statement did not
violate the Privacy Act).
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Adminigirative Procedure Act,*** the Dedlaratory Judgment Act,** and civil rights statutes besides Title
VII of the Civil Rights Act of 1964.2%

3.4  Judiciability.

a Generd. The power of the federd courts is not only confined to the jurisdiction granted
by Congress. Federd court jurisdiction aso is limited by the "case' or "controversy” requirement of
aticle 11 of the Condtitution. The Supreme Court has derived from the words "case" and "controversy™
an entire body of doctrine describing the circumstances under which federal courts may or may not
exercise their subject matter jurisdiction.®* The terms "case" and "controversy” embody two separate
concepts. in part the words limit the courts to questions presented in an adversary context, and in part
the words involve concerns that federal courts should not intrude into areas condtitutionally committed
for decision to the other two branches of the Government.**® "Judticibility is the term of art employed
to give expresson to this dua limitation placed upon federd courts by the case-and-controversy
doctrine®*® The dud limits are known as the adversariad prong and the political question prong of
judicidility.

The various rules embodying judiciability are not smply hypertechnica procedurd hurdles
devised by the Supreme Court to avoid the adjudication of substantive issues. Instead, these doctrines

215 U.S.C. §8§ 701-06. See Cdifano v. Sanders, 430 U.S. 99 (1977).
24228 U.S.C. §8 2201-02. See Skelly Qil Co. v. Phillips Petroleum Co., 339 U.S. 667 (1952).

#3See, e(., Holloway v. Bentsen, 870 F. Supp. 898 (N.D. Ind. 1994) (it by a federa employee
againg other federal employees under 42 U.S.C. § 1981 dismissed).

244 Tribe, supranote 13, at 52-53.
*Flast v. Cohen, 392 U.S. 83, 94-95 (1968).

201d, at 95 (emphasis added).
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limiting who can chalenge governmental actior?®’ and when the chalenge can be brought involve
"fundamental assumptions as to the Court's appropriate role in our congtitutional scheme'®® They
define the proper role of the federd courts in our tripartite system of government, governing the
circumgtances under which the courts can intrude into the business of the other branches of the

government.”*

b. Adversarid Prong. The adversaria prong of judticiability requires that a case be

1250

presented "in a form higtoricaly viewed as cgpable of resolution through the judicia process.

#"The "case or controversy” requirement arises infrequently in private litigation. Justiciability comes
amog entirely from lawsuits chdlenging governmentd actions. C. Wright, supra note 11, at 62.

28\l onaghan, Condtitutional Adjudication: The Who and When, 82 Yale L.J. 1363, 1363-64 (1973).
See as0 Rescue Army v. Municipa Court, 331 U.S. 549, 570 (1947); Brilmayer, The Jurisprudence of
Article I11: Perspectives on the "Case or Controversy” Requirement, 93 Harv. L. Rev. 297, 302-15
(1979).

?*The "case of controversy” requirement is also "intimately related to the doctrine of judicia review."
C. Wright, supranote 11, a 54. In Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), the Court
reasoned that the power to declare a law unconditutional was incidentd to its obligation to decide the
particular case beforeit: "It is emphaticaly the province and duty of the judicid department to say what
the law is. Those who gpply the rule to particular cases, must of necessity expound and interpret that
rule. If two laws conflict with each other, the courts must decide on the operation of each.” 1d. at 177
(emphasis added). The orthodox view of Marbury is that federd courts can decide condtitutiona
questions only in the context of cases that conform to the traditional modd of private litigation. C.
Wright, supra note 11, at 54. See dso Ashwander v. TVA, 297 U.S. 288, 341 (1936) (Brandeis, J.,
concurring); Liverpool, N.Y. & Philadelphia Steemship Co. v. Commissioner of Emigration, 113 U.S.
33, 39 (1885); G. Gunther, Condtitutiona Law 1533-34 (11th ed. 1985); Monaghan, supra note 248,
at 1365-66.

?OF| gt v. Cohen, 392 U.S. 83, 94-95 (1968). See, eg., Bunch v. United States, 33 Fed. Cl. 337
(1995) (suit by Colond Bunch seeking an order that he be promoted to brigadier general and given
retroactive pay raises was not judticiable so the court had no power to grant the relief sought); Lee v.
United States, 32 Fed. Cl. 530 (1995) (Air Force Reserve officer's discharge was nonjusticiable as
there was no standard by which the court could measure the actions of the Air Force); Clark v. Widnall,
51 F.3d 917 (10th Cir. 1995) (Reserve officer faled to demongtrate that military authority acted in any
way that would judtify interference by acivil court).
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Specificdly, this includes the prohibition againgt advisory opinions, the requirements of ripeness and

standing, and the proscription against deciding moot cases.

@ Advisory Opinions. "[T]he oldest and most consstent thread in the federad law
of judticiability is that the federa courts will not give advisory opinions. . . "' An advisory opinion is
the legd opinion of a court outside the context of a "case or controversy.” It is an answer to a
hypothetical question of law unconnected with any particular case. As such, advisory opinions do not
fal within the traditional view of the judicia function.>

Very ealy in the nation's history the federd courts refused to render advisory opinions. In
Hayburn's Case,®* a number of Supreme Court justices sitting as circuit judges would not gve advice

to Congress and the Secretary of War on the disposition of Revolutionary War pension gpplications.
The judtices reasoned that the rendition of such advice did not fal within the ambit of the judicia
function.®* The following year, the Court refused to answer questions submitted by President

#IC, Wright, supranote 11, at 65.

»2See Hart & Wechder's Federal Courts, supranote 11, at 66:

[T]he judicid function is essentidly the function (in such cases as may be presented for
decison) of authoritative application to particular Stuations of general propositions
drawn from presxisting sources--including as a necessry incident the function of
determining the facts of the particular Situation and of resolving uncertainties about the
content of the applicable generd propostions.

%39 U.S. (2 Dal.) 409 (1792).

»The fatal defect in the pension adjudication scheme was that the circuit courts decisions were subject
to the revison of the Secretary of War and Congress. Thus, the decisons lacked findity; they
amounted to little more than advice. See aso Chicago & Southern Air Linesv. Waterman S.S. Corp.,
333 U.S. 103 (1948); Gordonv. United States, 69 U.S. (2 Wall.) 561 (1864); United Statesv.
Ferreira, 54 U.S. (13 How.) 40 (1852).
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Washington, through Secretary of State Jefferson, about Americas neutrdity in the war between France
and Grest Britain,

While the questions of advisory opinions rarely appear in their pure form,?* the concerns that
underlie the prohibition againgt advisory opinions aso support the other limits imposed by the "case or

controversy" requirement.?>’

2 Ripeness.
@ Genad. The ripeness doctrine involves both jurisdictiond limits

imposed by article I11's requirement of a "case' or "controversy,” and prudentiad concerns arisng from

the problems of prematurity and abstractness that may present insurmountable obstacles to the exercise

»*See Hart & Wechder's Federal Courts, supra note 11, at 64-66. For example, Jefferson asked:
"Do the treaties between the United States and France give to France or her citizens a right, when at
war with a power with whom the United States are at peace, to fit out origindly in and fromthe ports of
the United States vessdls armed for war, with or without commisson?' "Do the laws authorize the
United States to permit to France the erection of Courts within their territory and jurisdiction for the trid
and condemnétion of prizes, refusng that privilege to a power at war with France?' "May we, within
our ports, sell shipsto both parties, prepared merdly for merchandise? May they be pierced for guns?'
Id. at 64-65.

°Egly in this century, many feared that the declaratory judgment remedy would contravene the
prohibition againgt advisory opinions. See Willing v. Chicago Auditorium Assn, 277 U.S. 274 (1928);
Muskrat v. United States, 219 U.S. 346 (1911). These fears dissipated after the Supreme Court's
decison in Nadhille, C & S. LouisRy. v. Wallace, 288 U.S. 249 (1933), in which the Court reviewed
a date court declaratory judgment. And following enactment of the Federd Declaratory Judgment Act
of 1934, 48 Stat. 955, the Court uphed the condtitutionality of declaratory relief. AetnalLifelns. Co. v.
Haworth, 300 U.S. 227 (1937). Seeinfrachapter 4.

#'G. Gunther, supra note 249, at 1537-38. See Hart & Wechder's Federa Courts, supranote 11, at
67, for some of the condderations justifying the prohibition against advisory opinions. Most ded with
the limited competence of courts to ded with questions outsde the context of a concrete case. The
prohibition aso narrows the circumstances under which the courts may interfere with the politica
branches of government.
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of a federd court's jurisdiction, even though jurisdiction is technicaly present.”® Simply put, when a
case is not ripe for adjudication, it is not yet ready for judicia review. It is a matter of timing.>® The
purpose of the doctrine is to avoid premature adjudication of suits, and to protect executive agencies
from judicid interference until adminidrative decisons have become find and felt by the parties in a

concrete way. >

(b) Test. The question of ripeness turns on a two-fold inquiry: firg, the
court must evauate the fitness of the issues for judicid decison, and second, the court must test the
rdative hardship to the paties of withholding court consideration.®* The firgt part of the inquiry
"requires condderation of a variety of pragmatic factors including: whether the chdlenged agency's
actions or inactions are "find"%*% whether the issues presented for review are primarily legal, as opposed
to factua, in nature; and whether administrative remedies have been exhausted, at least to the extent an

adequate factual record has been established.?®® The second part of the test involves a determingtion of

»8Regional Rail Reorganization Act Cases, 419 U.S. 102, 138 (1974); United Public Workersyv.
Mitchell, 330 U.S. 75, 90-91 (1947); Meadows of Memphis v. City of W. Memphis, 800 F.2d 212,
214 (8th Cir. 1986); Automotive, Petroleum & Allied Indus. Emps. Union Loca 618 v. Gelco Corp.,
758 F.2d 1272, 1275 (8th Cir. 1985); Johnsonv. Sikes, 730 F.2d 644, 647-48 (11th Cir. 1984).

29nited States v. McKinley, 38 F.3d 428 (9th Cir. 1994); City of Houston v. HUD, 24 F.3d 1421
(D.C. Cir. 1994).

20Abhott Laboratories v. Gardner, 387 U.S. 136, 148 (1967); Brown v. Ferro Corp., 763 F.2d 798,
801-02 (6th Cir. 1985), cert. denied, 474 U.S. 947 (1985); Eagle-Ficher Indus, Inc. v. EPA, 759
F.2d 905, 912-13 (D.C. Cir. 1985).

I Abbott Laboratories v. Gardner, 387 U.S. 136, 149 (1967). See aso Pacific Gas & Electric Co. v.
State Energy Resources Conservation & Dev. Comm'n, 461 U.S. 190, 201 (1983); Eagle-Picher
Indus,, Inc. v. EPA, 759 F.2d 905, 915 (D.C. Cir. 1985).

%25ea e(., Haines v. MSPB, 44 F.3d 998 (Fed. Cir. 1995) (letter from Clerk of MSPB was not a
find order and Court of Appedls, therefore, lacked jurisdiction).

23Seefarers Internat’l Unionv. United States Coast Guard, 736 F.2d 19, 26 (2d Cir. 1984). Seedso
Herringtonv. County of Sonoma, 834 F.2d 1488, 1495-96 (9th Cir. 1987), cert. denied, 489 U.S.
footnote continued next page
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whether the plaintiff will suffer immediate adverse consequences if review is withheld. This entalls the
evauation of a number of congderations, such as the likelihood the chalenged agency action will affect
the plaintiff; the nature of the consequences risked by the plaintiff if affected by the chalenged action;
and whether the plaintiff has actudly been forced to dter his conduct as a result of the action under
attack.?®* ""This two-pronged inquiry in essence requires the court to balance its interest in deciding the

issue in amore concrete setting against the hardship to the parties caused by the delay."?*®

(© Examples. The issue of ripeness usudly arises in cases involving pre-
enforcement attacks on statutes or regulations. The plaintiff generadly seeks to enjoin or declare invdid
a law that arguably adversdy affects his interests, but which the state has not yet sought to enforce
againg him?®  Ripeness is dso an issue when plantiffs sesk to enjoin ongoing, uncompleted

(..continued)
1090 (1989); State Farm Mut. Auto. Ins. Co. v. Dole, 802 F.2d 474, 479 (D.C. Cir. 1986), cert.
denied, 480 U.S. 951 (1987); Eagle-Picher Indus,, Inc. v. EPA, 759 F.2d 905, 915 (D.C. Cir. 1985).

iState Farm Mut. Auto. Ins. Co.v. Dole, 802 F.2d 474, 480 (D.C. Cir. 1986); Wisconsin's
Environmenta Decade, Inc. v. State Bar of Wis., 747 F.2d 407, 411 (7th Cir. 1984), cert. denied, 471
U.S. 1100 (1985); Roshanv. Smith, 615 F. Supp. 901, 904-06 (D.D.C. 1985); Internationa Union,
UAW v. Facet Enterprises, Inc., 601 F. Supp. 292 (S.D. Mich. 1984).

2°Andradev. Lauer, 729 F.2d 1475, 1480 (D.C. Cir. 1984), quoting Webb v. Department of Hedlth
& Human Serv., 696 F.2d 101, 106 (D.C. Cir. 1982). Compare Abbott Laboratoriesv. Gardner,
387 U.S. 136 (1967), with Toilet Goods Assnv. Gardner, 387 U.S. 158 (1967).

*®EQ., Socidist Labor Patyv. Gilligan, 406 U.S. 583 (1972) (Ohio loyaty oath); Abbott
Laboratoriesv. Gardner, 387 U.S. 136 (1967) (FDA drug labelling regulation); Toilet Goods Assnv.
Gardner, 387 U.S. 158 (1967) (FDA cosmetic coloring regulation); Frozen Foods Expressv. United
States, 351 U.S. 40 (1956) (ICC interpretation of exemptions from certification requirement); United
Statesv. Storer Broadcasting Co., 351 U.S. 192 (1956) (FCC broadcast station ownership
regulaion); Mountain States Telephone and Tedegraph Company v. Federd Communicetions
Commission, 939 F.2d 1035 (D.C. Cir.1991); Columbia Broadcasting Sys., Inc. v. United States, 316
U.S. 407 (1942) (FCC radio network regulations); Consolidated Rail Corp. v. United States, 812 F.2d
1444 (3d Cir. 1987) (ICC congraints on rates on cod cariers); Action Alliance of Senior Citizens v.
Heckler, 789 F.2d 931 (D.C. Cir. 1986) (HHS regulations implementing Age Discriminaion Act);
Wisconsn's Environmenta Decade, Inc. v. State Bar of Wis., 747 F.2d 407 (7th Cir. 1984), cert.

footnote continued next page
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administrative proceedings®’  In the military context, questions of ripeness have aso arisen when,
without congressiona authorization, the President threstens the use of miilitary force®®

3 Mootness.

@ Gengrd. "Federal courts lack jurisdiction to decide moot cases
because their congtitutiona authority extends only to actua cases or controverses'®® As a generd
proposition, a moot case is one in which "a judticiable controversy once existing between the partiesis

no longer at issue due to some change in circumstance after the case arose.*™® Simply put, a case is

(..continued)

denied, 471 U.S. 1100 (1985); (unauthorized practice of law rules); Seafarers Internatl Unionv.
United States Coast Guard, 736 F.2d 19 (2d Cir. 1984) (Coast Guard vessel manning and working
conditions regulations). Cf. Cdifornia Energy Resources Consarvation & Dev. Comm'n. v. Johnson,
807 F.2d 1456 (9th Cir. 1986) (chalenge to unexecuted contract provisions); State Farm Mut. Auto.
Ins. Co.v. Dole, 802 F.2d 474 (D.C. Cir. 1986) (chdlenge to potentid recison of Department of
Trangportation passive redraint regulation); Middle South Energy, Inc. v. City of New Orleans, 800
F.2d 488 (5th Cir. 1986) (chdlenge to possible exercise of franchise option).

%7E ., Hadtings v. Judicia Conf. of the United States, 770 F.2d 1093 (D.C. Cir. 1985) (investigation
of judge's conduct), cert. denied, 477 U.S. 904 (1986); Andradev. Lauer, 729 F.2d 1475 (D.C. Cir.
1984) (Department of Justice RIF); Northv. Walsh, 656 F. Supp. 414 (D.D.C. 1987) (investigation of
independent counsd gppointed under Ethics in Government Act); Ticor Title Ins. Co. v. FTC, 625 F.
Supp. 747 (D.D.C. 1986) (FTC proceedings), af'd, 814 F.2d 731 (1987); Watkins v. United States
Army, No. C-81-1065R (W.D. Wash. Oct. 23, 1981) (separation for homosexuality).

2%8E 0., Ange v. Bush, 752 F. Supp. 509 (D.D.C. 1990); Dellumsv. Bush, 752 F. Supp. 1141 (D.D.C.
1990) (chalengesto military buildup in Perdan Gulf as part of Operation Desert Shield).

?®|ron Arrow Honor Society v. Heckler, 464 U.S. 67 (1983); Church of Scientology of California v.
United States, 506 U.S. 9 (1992) (a federal court has no authority to give opinions upon moot
guestions or abstract propostions, or to declare principles or rules of law which cannot affect the matter
inissuein the case before). See also DeFunis v. Odegaard, 416 U.S. 312, 316 (1974).

2K ates & Barker, Mootness in Judicid Proceedings. Toward a Coherent Theory, 62 Calif. L. Rev.
1385, 1387 (1974). See aso UAW Loca 1369 v. Telex Computer Products, Inc., 816 F.2d 519,
521 (10th Cir. 1987) ("Mootnessisjurisdictiona™).
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moot when its underlying issues have been resolved in one way or another; no case or controversy

exists once the issues in alawsuit have been settled 2™

(b) Test. "[M]ootness has two aspects: 'when the issues presented are no
longer "live" or the parties lack alegaly cognizable interest in the outcome."*"> A moot case meets two
criteria fird, "it can be said with assurance that ‘there is no reasonable expectation . . . ‘that the dleged
violation will recur, . . . and [second] interim relief or events have completely and irrevocably eradicated
the effects of the aleged violaion.'*”® "When both conditions are satisfied it may be said that the caseis
moot because neither party has a legdly cognizable interest in the find determination of the underlying

questions of fact and law."?"

?"'See United States Dep't. of Justice v. Provenzano, 469 U.S. 14 (1984); Lewis v. Continental Bank
Corp., 494 U.S. 472 (1990) (when, during the pendency of an appeal, events occur that would prevent
the gppellate court from fashioning effective rdief, the gpped should be dismissed as moot).

Z2United States Parole Comm'nv. Geraghty, 445 U.S. 388, 396 (1980), quoting Powell v.
McCormick, 395 U.S. 486, 496 (1969). See aso Murphy v. Hunt, 455 U.S. 478, 481 (1982);
Monaghan, supra note 248, at 1384.

"County of Los Angelesv. Davis, 440 U.S. 625, 631 (1979), quoting United Statesv. W. T. Grant
Co., 345 U.S. 629, 632 (1953). Seeaso Ethredgev. Hail, 996 F.2d 1173 (11th Cir. 1993); Martinez
v. Wilson, 32 F.3d 1415 (9th Cir. 1994); AFL-CIO v. Rockwell Int'l Corp., 7 F.3d 1487 (10th Cir.
1993); Moseanko v. Y eutter, 944 F.2d 418 (8th Cir. 1991); Savethe Bay Inc. v. United States Army,
639 F.2d 1100 (5th Cir. 1981).

2" County of Los Angelesv. Davis, 440 U.S. 625, 631 (1979). An action is moot if the court can no
longer grant effective relief. Fox v. Board of Trustees of State University of New York, 42 F.3d 135
(2d Cir. 1994), cert. denied, 114 S. Ct. 2634 (1995); Roth v. United States, 952 F.2d 611 (1st Cir.
1991); Wilsonv. United States, Dep't of Interior, 799 F.2d 591, 592 (9th Cir. 1986). Conversdly, a
dam s not moot if any daim for rdief remainsdive. In the Maiter of Commonwedth Oil Refining Co.,
805 F.2d 1175, 1181 (5th Cir. 1986), cert. denied, 483 U.S. 1005 (1987).
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An example of amoot case in the military context is Ringgold v. United States:

RINGGOLD v. UNITED STATES
553 F.2d 309 (2d Cir. 1977)

Before SMITH and FEINBERG, Circuit Judges, and TENNEY, Didtrict
Judge.

PER CURIAM:

In early June 1976, Cadet Timothy D. Ringgold filed suit in the United States
Digrict Court for the Southern District of New York againgt the United States of
America and officids of the Department of the Army and the United States Military
Academy, seeking to prevent defendants from applying the Academy's Cadet Honor
Code to him and others smilarly Stuated. After denying preliminary motions by
Ringgold, Judge Richard Owen in September 1976 granted summary judgment for
defendants. On apped, Ringgold presses in this court severd condtitutiona chdlenges
to the Honor Code, but we have not considered them because the appedl is moot.

In April 1976, at a meeting with the Undersecretary of the Army, Ringgold had
aserted that there were many ingstances of cheeting a the Academy. Word of this
disclosure reached the Cadet Honor Committee, which eventudly concluded that
Ringgold had violated the Honor Code prohibition on "toleration” of the offenses of
others. On August 17, 1976, before Ringgold's case was submitted to the Board of
Officers under the Army's procedurd regulations, Ringgold voluntarily resigned from the
Academy, effective September 1, 1976.

Ringgold's resignation moots this apped. Although the suit was filed as a class
action, Judge Owen never certified the class so we have only the dam of Ringgold
before us  The Artice Il limitation of federd jurisdiction to "Cases' and
"Controverses' has been interpreted to mean that we are "without the power to decide
questions that cannot affect the rights of litigants in the casg’ before us.  North
Cadlinav. Rice, 404 U.S. 244, 246, 92 S. Ct. 402, 404, 30 L.Ed.2d 413 (1971).
When he resgned voluntarily, after filing suit and while the district judge was considering
the case on the merits, Ringgold removed himsdf from the Honor Code's purview.
Thus, a decison on the validity of the Code or its application would not now affect him.

This case does not fal within the exception to the mootness doctrine for disputes that
are "cgpable of repetition, yet evading review." Southern Pacific Termind Co. v. ICC,
219 U.S. 498, 515, 31 S. Ct. 279, 283, 55 L.Ed. 310 (1911). Ringgold's own action,
not the nature of his claim or the alleged wrong, has frustrated his quest for review. And
athough Ringgold has applied to the Academy for readmission, we cannot assume that
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he will be readmitted, again violate the Honor Code and be prosecuted once more.
Moreover, nothing prevents another cadet from raising the same generd attack on the
Honor Code or the procedures for administering it.

Appedl dismissed as moot, with ingructions to the digtrict court to vacate the
judgment on the ground of mootness.*”

(© Doctrine Applicable Throughout the Proceedings. That a controversy
may have been "live' a the time the lawsuit was commenced does not preclude operation of the
doctrine of mootness. "The controversy must exist a every stage of the proceeding, including the

appellate stage.'*"

(d) Exceptions. The federal courts have created a number of exceptions to

the mootness doctrine:

">See also Sandidge v. State of Wash., 813 F.2d 1025 (Sth Cir. 1987) (challenge to OER mooted by
separation from military service); De Ardlano v. Weinberger, 788 F.2d 762 (D.C. Cir. 1986) (en banc)
(suit to enjoin US from operating Military Training Center on plaintiffs land in Honduras mooted by the
withdrawa of the troops); James Luterbach Congtr. Co. v. Adamkus, 781 F.2d 599 (7th Cir. 1986)
(suit to enjoin contract award moot after contract completed); Gulf Oil Corp. v. Brock, 778 F.2d 834
(D.C. Cir. 1985) (suit to enjoin disclosure under FOIA moot after request withdrawn); Conyersyv.
Reagan, 765 F.2d 1124 (D.C. Cir. 1985) (suit to enjoin Grenada invason moot after invason
terminated); Save the Bay, Inc. v. United States Army, 639 F.2d 1100 (5th Cir. 1981) (suit to enjoin
congiruction of railroad moot after railroad completed); Quinn v. Brown, 561 F.2d 795 (9th Cir. 1977)
(suit to enjoin transfer moot after orders revoked).

2"*Qakville Development Corp. v. F.D.I.C., 986 F.2d 611 (1st Cir. 1993); Jeffersonv. Abrams, 747
F.2d 94, 96 (2d Cir. 1984). Seedso Sosnav. lowa, 419 U.S. 393, 398 (1975); Goldenv. Zwickler,
394 U.S. 103, 108 (1969); Millsv. Green, 159 U.S. 651, 653 (1895); Railway Labor Executives
Assn v. Chesapeake W. Ry., 915 F.2d 116, 118 (4th Cir. 1990), cert. denied, 499 U.S. 921 (1991);
Church of Scientology Flag Serv. Org., Inc. v. City of Clearwater, 777 F.2d 598, 605 n.19 (11th Cir.
1985), cert. denied, 476 U.S. 1116 (1986); New Jersey Turnpike Auth. v. Jersey Centra Power &
Light, 772 F.2d 25, 30-31 (3d Cir. 1985); Matthews v. Marsh, 755 F.2d 182 (1st Cir. 1985).
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@ "Capable of Repetition, Yet Evading Review." A case is not
moot if the underlying controversy is one thét is "capable of repetition, yet evading review."®”” When a
case fdls within this exception, two dements are combined: "(1) the chalenged action was in its
duration too short to be fully litigated prior to its cessation or expiration, and (2) there was a reasonable
expectation that the same complaining party would be subjected to the same action again.?® For
example, in Roev. Wade,?” the Supreme Court's famous abortion decision, the Court was faced with
the argument that the controversy was moot because the plaintiff's pregnancy had been terminated
naturaly through the birth of her child. The Court rgected the argument, sating:

But, when, as here, pregnancy is a Sgnificant fact in the litigation, the norma 266-day
human gedtation period is S0 short that the pregnancy will come to term before the usud
gopdlate process is complete. If that termination makes a case moot, pregnancy
litigation s8ldom will survive much beyond the trid stage, and appellate review will be
effectively denied. Our law should not be that rigid. Pregnancy often comes more than
once to the same woman, and in the generd population, if man is to survive, it will
adways be with us. Pregnancy provides a dassc judification for a concluson of
nonmootness. It truly could be "capable of repetition, yet evading review.” Southern
Pacific Termina Co. v. ICC, 219 U.S. 498, 515 (1911).

?""'Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911).

Z®Weingeinv. Bradford, 423 U.S. 147, 149 (1975). See aso Murphy v. Hunt, 455 U.S. 478, 482
(1982); Illinois Elections Bd. v. Sociaist Workers Party, 440 U.S. 173, 187 (1979); SEC v. Soan,
436 U.S. 103, 109 (1978); First Nat'l Bank v. Bdlotti, 435 U.S. 765, 774 (1978); Super Tire Eng'r
Co. v. McCorkle, 416 U.S. 115, 122 (1974); Moorev. Ogilvie, 394 U.S. 814, 816 (1969); cf.
Bunker Limited Partnership v. United States, 820 F.2d 308, 312 (9th Cir. 1987) (case not necessarily
moot where new datute in pertinent part is manifestly unchanged from old statute because the injustice
caused by the old gatute is capable of repetition); Northwest Resource Information Center Inc. v.
Nationa Marine Fisheries Service, 58 F.3d 1060 (9th Cir. 1995) (adthough challenged permit now
expired, successive permit would alow opportunity for chalenge).

%410 U.S. 113 (1973).
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By way of contrast is DeFunis v. Odegaard,?® in which the plaintiff sued the University of Washington

Law School claiming that he was denied admission because of race. Thetrid court issued a mandatory
injunction ordering the plaintiff's admisson into the school. By the time the case reached the Supreme
Court, the plaintiff was in the finad quarter of his third year of law school. The Supreme Court held that
the "capable of repetition, yet evading review" exception to the mootness doctrine was ingpplicable
gnce the plaintiff "will never again be required to run the gauntlet of the law school's admission process,
and so the question is certainly not ‘capable of repetition’ so far as he is concerned.®® An example of

this exception arisgng in a military case is Hynt v. Weinberger, which involved the prohibition of press

coverage of theinitid stages of United States military intervention in Grenada

FLYNT v. WEINBERGER
588 F. Supp. 57 (D.D.C. 1984),
af'd, 762 F.2d 134 (D.C. Cir. 1985)
MEMORANDUM

GASCH, Digtrict Judge.

80416 U.S. 312 (1974).

#1d, at 319. See dso City of Houston v. HUD, 24 F.3d 1421 (D.C. Cir. 1994); Ethredge v. Hail,
996 F.2d 1173 (11th Cir. 1993); Nomi v. Regents for the University of Minnesota, 5 F.3d 332 8th Cir.
1993); McFarlin v. Newport Specia School District, 980 F.2d 1208 (8th Cir. 1992); Westmoreland v.
Nationa Transp. Safety Bd., 833 F.2d 1461, 1463 (11th Cir. 1987); Thompsonv. United States Dep't
of Labor, 813 F.2d 48, 51 (3d Cir. 1987); Leonard v. Hammond, 804 F.2d 838, 842-43 (4th Cir.
1986); Campesinos Unidos, Inc. v. United States Dep't of Labor, 803 F.2d 1063, 1068 (9th Cir.
1986); Ameron, Inc. v. United States Army Corps of Eng'rs, 787 F.2d 875 (3d Cir. 1986); Conyersv.
Reagan, 765 F.2d 1124, 1128-29 (D.C. Cir. 1985); Dashv. Commanding General, 307 F. Supp. 849
(D.S.C. 1969), df'd, 429 F.2d 427 (4th Cir.), cert. denied, 401 U.S. 981 (1970). But cf. Chrigtian
Knights of the Ku Klux Klan Invisble Empire Inc. v. Digtrict of Columbia, 972 F.2d 365 (D.C. Cir.
1992); Doe v. Sullivan, 938 F.2d 1370 (D.C. Cir. 1991); Cox v. McCarthy, 829 F.2d 800, 804 (Sth
Cir. 1987) (alaw creating an inability to satify "same-plaintiff test" cdls cgpability of repetition andyss
into question by dripping a class of any federd judicid remedy).
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In this case plaintiffs are chalenging the decison to prohibit press coverage of
the initid stages of the United States miilitary intervention in Grenada. Defendants have
moved the Court to dismiss this challenge as moot. For the reasons discussed below,
this motion is granted.

On October 25, 1983 the United States began a military intervention on the
idand nation of Grenada. The purpose of this military action according to the Reagan
adminigration was "to protect U.S. and foreign citizens in Grenada and to assst in
dabilizing the Stuation in [that] country.” It is undisputed that representatives of the
press were prohibited from accompanying the invason forces in the initid landings on
the idand and that members of the press who attempted to make their own way to the
idand were prevented from reporting news of the invasion. In short, initsinitia stages,
a total news blackout of the military action was imposed and the only information
available to the public about the events occurring on Grenada was issued by officia
United States government sources.

Beginning on October 27, 1983, the press ban was lifted and a limited number
of press representatives were transported by military aircraft to Grenada.  When
Grenadds civilian airport reopened on November 7, 1983, al restrictions on travel to
the idand were diminated and, consequently, members of the press had unlimited
accessto it. Thisremains the Stuation today .

The United States military intervention on Grenadais now over. At the present
time only a smal detachment of 300 United States military personnd remain on the
idand. This United States military presence, condsts of military police, logigtics,
engineering, medical and other support personnd. More importantly, the press now has
unlimited freedom to report about events in Grenada, including those involving the
United States military presence there.

Fantiffs complaint in this action seeks only declaratory and injunctive reief.
They seek an injunction prohibiting defendants from "preventing or otherwise hindering
Paintiffs from sending reporters to the sovereign nation of Grenada to gather news. . ."
and they seek a declaration that "the course of conduct engaged in by Defendarnts, . . .
in preventing Plaintiffs, or otherwise hindering Plaintiffs, efforts to send reporters to the
sovereign nation d Grenada for the purpose of gathering news is in violation of the
Condtitution [sic] laws, and tregties of the United States. . . ."

Onitsface, plaintiffs clam for injunctive relief gppearsto be moot. Thereisno
relief the Court can give plantiffs that they do not dready enjoy. At least since
November 7, 1983, plaintiffs have had unlimited access to Grenada and there is no
evidence that defendants have engaged in any acts since that time designed to "[prevent]
or otherwise [hinder] Plaintiffs from sending reporters to .. . . Grenada." Nor is there
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any red possbility that defendants will engage in such acts in the future because the
military action that precipitated the temporary press ban on Grenadais long since over.

The Supreme Court has Stated that

[1]n generd a case becomes moot "when the issues presented are no
longer 'livé or the parties lack a legdly cognizeble interest in the
outcome.”

Murphy v. Hunt, 455 U.S. 478, 481, 102 S. Ct. 1181, 1182-1183, 71 L.Ed.2d 353
(1982), quaoting United States Parole Commissonv. Geraghty, 445 U.S. 388, 390,
100 S. Ct. 1202, 1205, 63 L.Ed.2d 479 (1980). Limited exceptions to this genera
rule have been recognized where (i) the controversy is one that is "capable of repetition,
yet evading review,” Weindeinv. Bradford, 423 U.S. 147, 148, 96 S. Ct. 347, 348,
46 L.Ed.2d 350 (1975), or (ii) the defendant has voluntarily ceased the chalenged
activity, United Statesv. W.T. Grant Co., 345 U.S. 629, 632, 73 S. Ct. 894, 897, 97
L.Ed. 1303 (1953).

This case fals outsde the first exception. The "cagpable of repetition, yet
evading review doctring’ islimited to the situation where:

@ the challenged action was in its duration too short to be fully litigated prior to its
cessation or expiration, and

2 there [is] a reasonable expectation that the same complaining party would be
subjected to the same action again.

Murphy v. Hunt, 455 U.S. at 482, 102 S. Ct. at 1183, quoting Weindein v. Bradford,
423 U.S. a 149, 96 S. Ct. at 348. Although the activity chdlenged by plaintiffs did
"not last long enough for complete judicia review" of the controversy it crested, Super
Tire Engineering Co. v. McCorkle, 416 U.S. 115, 126, 94 S. Ct. 1694, 1700, 40
L.Ed.2d 1 (1974), there is no "reasonable expectation” that the controversy will recur.
The Supreme Court has required not merely a "physcd or theoretica posshility,”
Murphy v. Hunt, 455 U.S. at 482, 102 S. Ct. at 1183, but a"demonstrated probability"
thet it will recur. Weingeinv. Bradford, 423 U.S. at 149, 96 S. Ct. at 348. No such
probability existsin this case.

Theinvason of Grenadawas, like any invason or military intervention, a unique
event. Its occurrence required a combination of geopolitical circumstances not likely to
be repested. In addition, it required a discretionary decision by the President of the
United States as Commander-in-Chief to commit United States forces. The decision to
impose a temporary press ban was dso a discretionary one. It was made by the
military commander in the field of operations because the safety of press representatives
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could not be guaranteed and in order to ensure that secrecy was maintained, thereby
protecting the safety of United States troops and promoting the success of the military
operation. As the supplemental papers submitted by the parties at the Court's request
demondrate, a press ban has not often been resorted to in military actions involving

United States troops. In fact, this is apparently the first time that a decision to impose
one has been objected to, or at least the firgt time that these plaintiffs have objected to
such adecison. Given the discretionary nature of the decison to impose a press ban
and the infrequency with which such a decison has been implemented, the Court is
unable to detect a "demondrated probability” thet a press ban to which plaintiffs will

object will be imposed in the foreseesble future®

(i) Voluntary Cessation. A case is not made moot smply because the
defendant voluntarily ceases his putatively unlawful conduct.?®® Unless "the defendant can demonstrate
‘there is no reasonable expectation that the wrong will be repeated,” the case is not moot.”
Otherwise, "[t]he defendant is free to return to his old ways' once the lawsuit is dismissed.®® The

voluntary cessation issue arose in the case of Berlin Democratic Club v. Rumdfed:

BERLIN DEMOCRATIC CLUB v. RUMSFELD
410 F. Supp. 144 (D.D.C. 1976)

MEMORANDUM AND ORDER, WILLIAM B. JONES, Chief Judge.

INTRODUCTION

%2500 dso Nation Magazine v. Department of Defense, 762 F. Supp. 1558 (S.D.N.Y. 1991)
(dismissing as moot first amendment challenges to press redtrictions during Operation Desert Storm).

%3 nited States v. Trans-Missouri Freight Assn, 166 U.S. 290, 304-10 (1897).

284 United Statesv. W. T. Grant Co., 345 U.S. 629, 633 (1953), quoting United States v. Aluminum
Co. of America, 148 F.2d 416, 448 (2d Cir. 1945); Oregon Natura Resources Council, Inc. v.
Grossarth, 979 F.2d 1377 (9th Cir. 1992).

%United Statesv. W. T. Grant Co., 345 U.S. 629, 632 (1953). See dso Thompsonv. United States
Dep't of Labor, 813 F.2d 48, 51 (3d Cir. 1987); Did v. Coler, 791 F.2d 78, 81 (7th Cir. 1986);
Olaguesv. Russonidlo, 770 F.2d 791, 795 (9th Cir. 1985); Community for Creative Non-Violence v.
Hess, 745 F.2d 697, 700 (D.C. Cir. 1984).
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This is an action by a number of American citizens and organizations and one
Audtrian citizen, resding in West Berlin or the Federd Republic of Germany [FRG],
who chalenge certain of the United States Army’s intdligence activities. The plaintiffs
are the Berlin Democratic Club [BDC], which among other activities supported Senator
McGovern for presdent in 1972 and the impeachment proceedings againgt former
Presdent Nixon in 1973; the Lawyers Military Defense Committee [LMDC] which
operates as a legd aid service for members of the armed forces overseas, present and
former members of the BDC; atorneys and consultants to the LMDC; American
writers and journdists; an Augtrian journalist who has acted as consultant to the LMDC;
and two American minisers formerly resding a Gossner Misson in Mainz, West
Germany. The defendants are myriad Depatment of Defense Army officids and
uniformed personnd dlegedly responsble for or ingrumenta in conducting the
intelligence program as it has been caried out in West Berlin and in the Federd
Republic of Germany.

Faintiffs alege numerous acts of warrantless eectronic survellance; covert
infiltration of BDC meetings, covert infiltration of the Gossner Misson for the purpose
of disupting the Misson's counsdling activities and provoking Misson personnd to
commit illegd acts, covert infiltration of English language journds, for which severd
plantiffs work, for the purpose of disrupting their journdigtic activities and provoking
the journdigts to commit illegd acts, ddiberate disruption of the counseling activities of
the Audrian journdigt; maintenance of "dissdence identification” files and "blackligs';
dissamination of these files to military and civilian agencies and private citizens, resulting
in the dismissal of two plaintiffs from jobs a the United States exhibit a the German
Indugtrid Fair, termination of two jobs hed by another plaintiff a the British supply
depot in West Berlin and with a private landscaping firm in West Berlin, debarment of
ancther plaintiff from access to dl United States military ingalaions in Berlin, indtitution
of deportation proceedings againgt another plaintiff by the German authorities, the
inability of severd other plaintiffs to obtain security clearances for jobs they were
seeking, damege to the professiond reputations of the LMDC, its lawyers, the
American journdigts and illegd opening of plaintiffs mail ether by American authorities
or by German authorities at the inducement of defendants. Plaintiffs clam that these
activities as dleged violate their firg, fourth, sixth and ninth amendment rights as well as
thelr datutory rights. They seek injunctive, declaratory, and monetary rdief for violation
of their satutory and condtitutiond rights.

MOOTNESS
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Defendants aso argue that AR 381-17 and AR 380-13, promulgated in
September 1974, have mooted any clam plaintiffs might otherwise have for injunctive
relief. Nether regulaion, however, can provide a basis for denid of injunctive relief.

Firgt, AR 381-17, as will be discussed in the next section, does not and never
has provided for prior judicid authorization of wiretaps, which plaintiffs contend the
fourth amendment requires. Thus, plaintiffs fourth anendment dams for injunctive relief
are not mooted.

Nor does AR 380-13 as amnended moot the remainder of plaintiffs cams for
inunctive relief. As noted ealier, the dlegations of abusve disseminaion of
information, illegd disruption of activities, etc., not permitted by AR 380-13, present a
judticiable controversy under the firs amendment. Defendants contend they "are
confident” that abusive surveillance techniques and dissemination of information as
dleged by plantiffs will not be repested. Moreover, they assart by affidavit that no
invedtigations of non-DOD-dffiliated citizens are presently being conducted.  Def.
Exhibit 36-F. Plaintiffs should be granted discovery to contravene these assertions,
which are dearly contrary to the dlegations in plaintiffs complaint, factuadly suspect in
light of the earlier admitted misrepresentations to the Court, and in fact questioned by a
leest one Army action undertaken since promulgetion of revised AR 380-13.
Moreover, the pattern of action aleged in the complaint done is sufficient to reect
defendant's mootness argument.  As the Court of Appeas noted in Watkins v.
Washington, 472 F.2d 1373 (1972), when faced with a comparable argument in a
racid discrimination case:

Where pervasive racid discrimination is demongrated, the court has not
only the power, but dso the duty, to render a decree diminating the
effects of past discrimination and ensuring equa opportunity in the
future. Louidanav. United States, 380 U.S. 145 (1965). That thereis
a new Director of the Housing Divison who has taken steps to ensure
equa employment opportunity does not judify denying affirmative
equitable relief. The period of nondiscrimination since 1968 is very
brief compared to the long record of discrimination demongtrated in this
case, and even if the new supervisors are entirely in good faith the task
of diminaing ingrained discriminetory practices is a difficult one
deserving of active judicid support. [cites omitted)]

153 U.S. App. D.C. 298, 472 F.2d at 1376. Defendants argument must
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therefore be rejected.®

(i) Collaterd Consequences. A case is not moot where, even though
terminated and not likely to recur, the Government's putatively illega conduct leaves lagting adverse

consequences.”®’ The collatera consequences exception to mootnessisillustrated in the following case:

CONNELL v. SHOEMAKER
555 F.2d 483 (5th Cir. 1977)

[The Commanding Genera, Fort Hood, placed off-limits gpartments owned by the
plantiff, Ted C. Conndl, because of racid discrimination.  The plaintiff brought suit
seeking declaratory and injunctive relief from the off-limits sanction. After suit wasfiled,
but before the digtrict court decided the case, the sanction was lifted. The district court
subsequently dismissed the action as moot. The plaintiff appealed.]

Moothess

The sole issue on apped is whether the court below properly dismissed this
action as moot. While gppdlants clam for injunctive relief concededly was rendered
moot by the Army's lifting of the renta prohibition, appdlants dispute the mootness of
their dam for declaratory judgment. Since it is possible for a "live" controversy to
remain where some but not al issues in a case have become moot, Powel v.

28Compare Iron Arrow Honor Societyv. Heckler, 464 U.S. 67 (1983) (action of third party
terminates unlawful conduct); DeFunis v. Odegaard, 416 U.S. 312 (1974) (defendant not free to return
to challenged behavior); Boston Teachers Unionv. Edgar, 787 F.2d 12 (1st Cir. 1986) (chalenge to
anti-strike statute mooted when plaintiff-union voted not to strike); Gulf Oil Corp. v. Brock, 778 F.2d
834 (D.C. Cir. 1985) (chalenge to FOIA disclosure moot after nonparty requestor withdrew FOIA
request); Church of Scientology Flag Serv. Org., Inc. v. City of Clearwater, 777 F.2d 598, 605 (11th
Cir. 1985), cert. denied, 476 U.S. 1116 (1986) (permanent repeal of challenged ordinance and
replacement by new ordinance moots challenge). See also Flake v. Bennett, 611 F. Supp. 70 (D.D.C.
1985) (voluntary cessation of putetively unlawful personnd policy does not moot chalenge to palicy).

*%"Penngylvania v. Mimms, 434 U.S. 106, 108 n.3 (1977); Sibronv. New York, 392 U.S. 40, 53-54
(1968). See dso Kisser v. Cisneros, 14 F.3d 615 (D.C. Cir. 1994); Leonard v. Hammond, 804 F.2d
838, 842 (4th Cir. 1986).
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McCormack, 395 U.S. 486, 497, 89 S. Ct. 1944, 23 L.Ed.2d 491 (1969), the
guestion of the mootness vel non of appdlants clam under the Declaratory Judgment
Act, 28 U.SC. 82201, becomes "whether the facts aleged, under dl the
circumgtances, show that there is a subgtantial controversy, between parties having
adverse legd interests, of sufficient immediacy and redlity to warrant the issue of a
declaratory judgment.” Maryland Cas. Co. v. Pacific Cod & Qil Co., 321 U.S. 270,
273,61 S. Ct. 510, 512, 85 L.Ed. 826 (1941). We hold that such a controversy exists
in the present case,

While appellants attack the didtrict court's finding of mootness on various bases,
we view the continuing practical consequences of the Army's determinaion of
discrimination as sufficient to negate mootness.  Appellants have interests in various
businesses engaged in retall saes of goods and services directly to the public in the area
adjacent to Fort Hood. Since a favorable public image is vita to the success of such
enterprises, the imputation of bigotry implicit in the Army’'s widdly publicized sanctions
agang appdlants could not but harm their reputations and, concomitantly, their
livelihoods with dlientele both black and white. Additionaly, gppelant Ted Conndll has
held various locd civic and dective political positions, whatever such apirations he
might yet harbor have amost certainly been undercut by the same sigma.  In holding
that an attorney's chalenge to his conviction for crimina contempt was not rendered
moot by completion of his sentence, this Court assessed the collateral consequences of
the conviction and, in addition to its legal consequences, gave consderable weight to the
possibility of harm to the attorney's practice of law as well asto his "[o]pportunities for
gppointment to the bench or to other high office” United Statesv. Schrimsher (Inre
Butts), 493 F.2d 842, 844 (5th Cir. 1974). Although the present case does not involve
a crimina conviction, we view the collaterd consequences in the two cases as
anaogous.

Accordingly, we reverse and remand to the digtrict court for its consideration of
the merits of appdlants claim for declaratory judgment.

REVERSED and REMANDED. %%

%8See dso Larche v. Simons, 53 F.3d 1068 (9th Cir. 1995) (habess petition not moot even after
completion of sentence where petitioner would suffer collateral legd consequencesif conviction alowed
to stand); McAiley v. Birdsong, 451 F.2d 1244 (6th Cir. 1971) (suit contesting denia of conscientious
objector discharge not mooted by subsequent undesirable discharge).

3-78



(iv) Class Actions. Findly, where a court certifies a case as a class
action, the action is not rendered moot smply because the issues have been resolved with respect to the
named plaintiffs®® Moreover, atrid court's denid of a motion for class certification may be reviewed
on gpped after the named plaintiffs persond daims have become "moot.?® If the gpped results in
reversal of the class certification denid, and a class subsequently is properly certified, the merits of the
class dlaim may then be adjudicated. . . ."** An action may no longer be live, however, when the daims
of the named plaintiffs as well asthose of alarge part of the class have become moot.?*?

4 Standing.

@ Generd.

@ Of dl the judiciability doctrines, the requirement thet a litigant have
standing to invoke the power of the federa courts is perhaps most important.?®  The doctrine of

*®Franks v. Bowman Transp. Co., 424 U.S. 747 (1976); Sosna v. lowa, 419 U.S. 393 (1975).

20nited States Parole Comm'nv. Geraghty, 445 U.S. 388 (1980); Deposit Guaranty Nat'| Bank v.
Roper, 445 U.S. 326 (1980); Reed v. Heckler, 756 F.2d 779, 785-87 (10th Cir. 1985).

#lynited States Parole Commnv. Geraghty, 445 U.S. 388, 404 (1980). Compare Indianapolis
School Commirsv. Jacobs, 420 U.S. 128 (1975) (case mooted before class certification properly
pursued). Two important corollaries pardle the rule that a plaintiff with a mooted dlaim may apped a
denid of dlass certification. Fird, a plaintiff may not immediately gpped a denid of class certification.
Such a denid is not an gppedadble interlocutory order; consequently, the plaintiff must wait until after
fina judgment before lodging an apped. Gardner v. Westinghouse Broadcasting Co., 437 U.S. 478
(1978); Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978); Shanksv. City of Dallas, 752 F.2d
1092 (5th Cir. 1985). Second, courts will permit class members to intervene to gpped the denid of
class certification after the named plaintiff's claim has become moot. United Airlines, Inc. v. McDonad,
432 U.S. 385 (1978).

22K remens v. Bartley, 431 U.S. 119 (1977).

*SAllenv. Wright, 468 U.S. 737, 750 (1984).
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standing delimits the persons permitted to bring a lawsit in the federa courts®** "The fundamentd
aspect of standing is that it focuses on the party seeking to get his complaint before a federa court and
not on the issues he wishes to have adjudicated.’® In other words, "[gtanding analysis . . . does not
determine whether the daim is justiciable; instead, it resolves whether the 'proper’ party has raised that
daim.®®

(i) Asagenerd rule, standing requires that a person chalenging a governmenta
action have been directly and persondly injured by the action chalenged, and that the injuries suffered
be redressable by a federa court. The standing doctrine subsumes both congtitutional and prudential
concerns, both of which will be discussed in greater detail below.

(b) Purposes of Standing. The standing doctrine serves two fundamental purposes.

(1) Hrd, the stlanding requirement ensures that the parties to a case "will provide
the court with the fact-presentation and issue-definition cgpabilities it lacks” "The essence of the
ganding inquiry is whether the parties seeking to invoke the court's jurisdiction have ‘'dleged such a
personal stake in the outcome of the controversy asto assure that concrete adverseness which sharpens

the presentation of issues upon which the court 0 largely depends for illumination of difficult

245ee Action Alliance of Senior Citizensv. Heckler, 789 F.2d 931, 940 (D.C. Cir. 1986); Sierra
Club v. SCM Corp., 747 F.2d 99, 103 (2d Cir. 1984).

?®F gt v. Cohen, 392 U.S. 83, 99 (1968).

#%Comment, The Generdized Grievance Redtriction: Prudential Restraint or Congtitutional Mandate?,
70 Geo. L.J. 1157, 1162 (1982) [hereinafter Comment, The Generdized Grievance Redtriction]. See
a0 Flastv. Cohen, 392 U.S. 83, 99-100; Fulani v. Bentsen, 35 F.3d 49 (2d Cir. 1994); American
Legd Found.v. FCC, 808 F.2d 84, 88 (D.C. Cir. 1987); McKinney v. United States Dep't of the
Treasury, 799 F.2d 1544, 1549 (Fed. Cir. 1986); In the Matter of Appointment of Independent
Counsel, 766 F.2d 70, 73 (2d Cir.), cert. denied, 474 U.S. 1020 (1985) ("Standing asks whether a
particular litigant is entitled to invoke the power of the federd court”).
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condtitutional questions"®’ In Schlesinger v. Reservists Comm. to Stop the War,*® the Supreme

Court explained the importance of the "fact-presentation, issue definition” ensured by the standing
doctrine

Concrete injury, whether actud or threatened, is that indispensable dement of a dispute
which serves in part to cagt it in a form traditionaly cgpable of judicia resolution. It
adds the essentid dimension of specificity to the dispute by requiring that the
complaining party have suffered a particular injury caused by the action chalenged as
unlawful. This persond dake is what the Court has conssently held enables a
complainant authoritatively to present to a court a complete perspective upon the
adverse consequences flowing from the specific set of facts undergirding his grievance.
Such authoritative presentations are an integrd part of the judicia process, for a court
must rely on the parties trestment of the facts and clams before it to develop its rules of
law.® Only concrete injury presents the factual context within which a court, aided by
parties who argue within the context, is capable of making decisons.

1 Thisisin sharp contrast to the political processes in which the Congress can initiate
inquiry and action, define issues and objectives, and exercise virtudly unlimited power
by way of hearings and reports, thus making a record for plenary consderation and
solutions. The legidative function is inherently generd rather than particular and is not
intended to be respongive to adversaries asserting specific clams or interests peculiar to
themselves.

(i) Second, and more importantly, standing serves the "idea of separation of
powers.®®  The doctrine of standing "is founded in concern about the proper--and properly

#"Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 72 (1978), quoting Baker v. Carr,
369 U.S. 186, 204 (1962). See also Flast v. Cohen, 392 U.S. 83, 101 ("the question of standing is
related only to whether the dispute sought to be adjudicated will be presented in an adversary context
and in aform higoricaly viewed as cgpable of judicid resolution™).

%418 U.S. 208, 220-21 (1974).

2\Wyoming v. Oklahoma, 502 U.S. 437 (1992); Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992);
Allenv. Wright, 468 U.S. 737, 752 (1984). See dso Scdia, The Doctrine of Standing As an Essentidl
Element of the Separation of Powers, 17 Suffolk U.L. Rev. 881, 888 (1983).
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1300

limited--role of the courts in a democratic society. "A federa court cannot ignore [the standing

requirement] without overstepping its assgned role in our system of adjudicating only actua cases and
controversies'®®* The Supreme Court discussed the significance played by the doctrine of standing in

302

preserving the separation of powers in United States v. Richardson™ Richardsoninvolved achdlenge

to provisons of the Centrd Intelligence Agency Act, which dlegedly violated the accounting clause of
the Congtitution.®*® The plaintiff contended that the CIA budget was not published in accordance with
the accounting clause, and as a consequence, he could not obtain a document setting out the
expenditures and receipts of the CIA. The Court held the plaintiff lacked standing because his putative
injury was not direct and persond. In essence, the plaintiff's purported injury was common to al other
members of the American public. Thus, to hold that the plaintiff had standing would infringe upon the
prerogatives of the politica branches of the Government:

It can be argued that if respondent is not permitted to litigate this issue, no one
can do 0. In avery read sense, the abosence of any particular individud or class to
litigate these claims gives support to the argument that the subject maiter is committed to
the survellance of Congress, and ultimately to the political process. Any other
concluson would mean that the Founding Fathers intended to s&t up something in the
nature of an Athenian democracy or a New England town meeting to oversee the
conduct of the Nationa Government by means of lawsuits in federd courts. The
Condtitution created a representative Government with the representatives directly
respongble to their condtituents at stated periods of two, four, and sSix years; that the
Condtitution does not afford a judicid remedy does not, of course, completely disable
the citizen who is not stisfied with the "ground rules’ established by the Congress for

\Warthv. Seldin, 422 U.S. 490, 498 (1975).

®lgmonv. Eastern Ky. Wdfare Rights Org., 426 U.S. 26, 39 (1976). See adso Wyoming V.
Oklahoma, 502 U.S. 437 (1992).

%2418 U.S. 166 (1974).

¥3Y.S. Congt. art. |, §9, d. 7 ("No money shal be drawn from the Treasury, but in consequence of
gppropriatiion made by law; and aregular Statement and Account of the Receipts and Expenditures of
al public money shdl be published from time to time").
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reporting expenditures of the Executive Branch. Lack of standing within the narrow
confines of Art. Ill jurisdiction does not impair the right to assart his views in the
politica forum or a the polls. Slow, cumbersome, and unresponsve though the
traditional eectora process may be thought at times, our system provides for changing
members of the palitical branches when dissatisfied citizens convince a sufficient number
of their fellow dectors that eected representatives are ddinquent in performing duties
committed to them.

(© Condtitutiond Standing Requirements.  As indicated above, the doctrine of
danding includes both condtitutiond requirements and prudentid congderations. To satisfy the
condiitutional standing requirement, a plaintiff must show three things: (1) adigtinct and papable injury;
(2) acausa connection between the injury and the defendant’s conduct; and (3) a substantia likelihood
that the relief requested will redress the injury. Recently, the Supreme Court stated the condtitutiona
elements of ganding asfollows

[T]he gtanding inquiry requires careful judicid examination of acomplaint's dlegationsto
ascertain whether the particular plaintiff is entitled to an adjudication of the particular
clams asserted. Is the injury too abstract, or otherwise not appropriate, to be
consdered judicidly cognizable? Is the line of causation between the illegd conduct
and injury too attenuated? |s the prospect of obtaining relief from the injury as a result
of afavorable ruling too speculative?®

3MUnited States v. Richardson, 418 U.S. 166, 179 (1974). See dso Valey Forge Chrigtian College v.
Americans United for Separation of Church and State, Inc., 454 U.S. 464, 472-73 (1982) ("the 'case
and controversies language of Art. |11 forecloses the conversion of the courts of the United States into
judicid versons of college debating forums'); Schiesinger v. Reservists Comm. to Stop the War, 418
U.S. 208, 221-22 (1974) ("to permit a complainant who has no concrete injury to require a court to
rule on important congtitutiona issues in the abstract would create the potentid for abuse of the judicia
process, digtort the role of the judiciary in its relationship to the Executive and the Legidature and open
the Judiciary to an arguable charge of providing 'government by injunction™).

%Allenv. Wright, 468 U.S. 737, 752 (1984). See aso County of Riverside v. McLaughlin, 500 U.S.
44 (1991); Anima Lega Defense Fund v. Espy, 29 F.3d 720 (D.C. Cir. 1994); Vote Choice, Inc. v.
DiStefano, 4 F.3d 26 (1t Cir. 1993); Naturist Society v. Fillyaw, 958 F.2d 1515 (11th Cir. 1992);
Haitian Refugee Center v. Gracey, 809 F.2d 794, 798-99 (D.C. Cir. 1987). See generdly Nichoal,
Causation as a Standing Requirement:.  The Unprincipled Use of Judicid Restraint, 69 Ky. L. Rev. 185,
191-92 (1980-81).
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The congtitutional prerequisites of standing are jurisdictiona in nature and cannot be waived >®

0] Injury.

(A)  Toestablish tending, a plaintiff first must establish that hein fact
has suffered some injury.*®” The plaintiff must alege that he has sustained or isimmediately in danger of
sustaining a distinct and papable injury.*® "The injury or threat of injury must be both 'red and
immediate,’ not 'conjectura or hypothetical."® An "[g]bstract injury is not enough.”®™® Nor isamere
assartion of aright to have the government act in accordance with law sufficient to satisfy the injury

requirement.®**

3%Nationa Organization for Women v. Scheidler, 510 U.S. 249 (1994); Bender v. Williamsport Area
School Digt., 475 U.S. 534, 541-42 (1986).

¥7SerraClub v. Morton, 405 U.S. 727, 734-35 (1972).

%8E ., Allenv. Wright, 468 U.S. 737, 751 (1984); Los Angelesv. Lyons, 461 U.S. 95, 101-02
(1983); Gladstone Redltorsv. Village of Bellwood, 441 U.S. 91, 100 (1979); Warthv. Sddin, 422
U.S. 490, 501 (1975); Anima Lega Defense Fund v. Espy, 29 F.3d 720 (D.C. Cir. 1994); Freedom
Republicans, Inc. v. Federal Election Commission, 13 F.3d 412 (D.C. Cir. 1994); Massachusetts
Asocigion of Afro-American Police, Inc. v. Boston Police Department, 973 F.2d 18 (1st Cir. 1992);
Kurtzv. Baker, 829 F.2d 1133, 1141-42 (D.C. Cir. 1987), cert. denied, 486 U.S. 1059 (1988);
American Civil Liberties Unionv. City of St. Charles, 794 F.2d 265, 268 (7th Cir. 1986), cert. denied,
479 U.S. 961 (1986); George v. State of Texas, 788 F.2d 1099, 1100 (5th Cir.), cert. denied, 479
U.S. 866 (1986); Doev. Duling, 782 F.2d 1202, 1205-06 (4th Cir. 1986).

390'Sheav. Littleton, 414 U.S. 488, 494 (1974). See aso Franklin v. Massachusetts, 505 U.S. 788
(1992); Los Angelesv. Lyons, 461 U.S. 95, 102 (1983).

319 d.: International Primate Protection League v. Ingtitute for Behavioral Research, Inc., 799 F.2d 934
(4th Cir. 1986), cert. denied, 481 U.S. 1004 (1987).

IAllenv. Wright, 468 U.S. 737, 754 (1984). Cf. Diamond v. Charles, 476 U.S. 54, 66-67 (1986)
("Article 111 requires more than a desire to vindicate value interest”). See aso Cronsonv. Clark, 810
F.2d 662, 664 (7th Cir. 1987), cert. denied, 484 U.S. 871 (1987); American Lega Found. v. FCC,
808 F.2d 84, 91-92 (D.C. Cir. 1987); McKinney v. United States Dept. of the Treasury, 799 F.2d
footnote continued next page
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(B) To agppreciate the injury requirement of standing, compare
Lardv. Taum and Berlin Democratic Club v. Rumgfeld, both arisng out of the conduct of Army

intelligence ectivities

LAIRD v. TATUM
408 U.S. 1 (1973)

MR. CHIEF JUSTICE BURGER dédlivered the opinion of the court.

Respondents brought this class action in the Digtrict Court seeking declaratory
and injunctive relief on thelr dlaim that their rights were being invaded by the Department
of the Army’s dleged "survelllance of lawful and peaceful civilian politica activity." The
petitioners in response described the activity as "gathering by lawful means. . . [and]
maintaining and usng in their intdligence activities . . . information relating to potentia or
actud civil disturbances [or] street demondtrations.” In connection with respondents
moation for a preliminary injunction and petitioners motion to dismiss the complaint, both
parties filed a number of affidavits with the Didrict Court and presented ther ord
arguments at a hearing on the two motions. On the basis of the pleadings, the affidavits
before the court and the ord arguments advanced at the hearing, the Digtrict Court
granted petitioners motion to dismiss, holding that there was no judticiable clam for
relief.

On apped, a divided Court of Appeds reversed and ordered the case
remanded for further proceedings. We granted certiorari to consder whether, as the
Court of Appeds held, respondents presented a justiciable controversy in complaining
of a"chilling" effect on the exercise of ther Firs Amendment rights where such effect is
dlegedly caused, not by any "specific action of the Army againg them, [but] only [by]
the existence and operation of the inteligence gathering and digtributing system, whichis
confined to the Army and related civilian investigative agencies” 144 U.S. App. D.C.
72,78, 444 F.2d 947, 953. Wereverse.

(..continued)

1544 (Fed. Cir. 1986). Cf. Fernandezv. Beock, 840 F.2d 622, 630 (9th Cir. 1988) (statutory
language, statutory purpose, and legidative hisory may indicate that a Statutory duty creates a
correlative procedurd right, the invason of which isinjury-in-fact); see d'so Younger v. Turnage, 677 F.
Supp. 16, 20 (D.D.C. 1988).
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There is in the record a condderable amount of background information
regarding the activities of which respondents complained; this information is st out
primarily in the affidavits that were filed by the parties in connection with the Didrict
Court's consderation of respondents motion to dismiss. See Fed. Rule Civ. Proc.
12(b). A brief review of that information is helpful to an understanding of the issues.

The President is authorized by 10 U.S.C. § 331 to make use of the amed
forces to quel insurrection and other domestic violence if and when the conditions
described in that section obtain within one of the States. Pursuant to those provisions,
President Johnson ordered federa troops to assst loca authorities at the time of the
civil disorders in Detroit, Michigan, in the summer of 1967 and during the disturbances
that followed the assassination of Dr. Martin Luther King. Prior to the Detroit
disorders, the Army had a general contingency plan for providing such assstance to
local authorities, but the 1967 experience led Army authorities to believe that more
attention should be given to such preparatory planning. The data- gathering system here
involved is said to have been established in connection with the development of more
detalled and specific contingency planning designed to permit the Army, when cdled
upon to assist local authorities, to be able to respond effectively with a minimum of
force. . ..

The system put into operation as a result of the Army's 1967 experience
conssted essentidly of the collection of information about public activities that were
thought to have at least some potentid for civil disorder, the reporting of that information
to Army Intelligence headquarters a Fort Holabird, Maryland, the dissemination of
these reports from headquarters to magjor Army posts around the country, and the
gtorage of the reported information in a computer data bank located at Fort Holabird.
The information itsdf was collected by a variety of means, but it is Sgnificant thet the
principal sources of information were the news media and publications in generd
circulaion. Some of the information came from Army Intelligence agents who attended
mesetings that were open to the public and who wrote field reports describing the
meetings, giving such data as the name of the sponsoring organization, the identity of
speakers, the approximate number of persons in atendance, and an indication of
whether any disorder occurred. And ill other information was provided to the Army
by civilian law enforcement agencies.

The materid filed by the Government in the Didrict Court reveds that Army
Intelligence has fidd offices in various parts of the country; these offices are gaffed in
the aggregate with approximately 1,000 agents, 94% of whose time is devoted to the
organization's principad misson, which is unrdated to the domestic surveillance system
here involved.
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By early 1970 Congress became concerned with the scope of the Army's
domedtic surveillance system; hearings on the matter were hedd before the
Subcommittee on Condtitutiona Rights of the Senate Committee on the Judiciary.
Meanwhile, the Army, in the course of a review of the system, ordered a significant
reduction in its scope. For example, information referred to in the complaint as the
"blacklig” and the records in the computer data bank at Fort Holabird were found
unnecessary and were destroyed, aong with other related records. One copy of dl the
materid relevant to the ingtant suit was retained, however, because of the pendency of
this litigation. The review leading to the destruction of these records was sad at the
time the Didrict Court ruled on petitioner's motion to dismiss to be a "continuing” one
(App. 82), and the Army's policies at that time were represented as follows in a letter
from the Under Secretary of the Army to Senator Sam J. Ervin, Chairman of the Senate
Subcommittee on Conditutiond Rights:

"[R]eports concerning civil disturbances will be limited to meatters of
immediate concern to the Army--that is, reports concerning outbreaks
of violence or incidents with a high potentid for violence beyond the
capability of state and locd police and the Nationa Guard to contral.
These reports will be collected by liason with other Government
agencies and reported by teletype to the Inteligence Command. They
will not be placed in a computer . . . . These reports are destroyed 60
days after publication or 60 days after the end of the disturbance. This
limited reporting system will ensure that the Army is prepared to
repond to whatever directions the Presdent may issue in civil
disurbance Stuaions and without ‘watching' the lawful activities of
cvilians" (App. 80).

In briefs for petitioners filed with this Court, the Solicitor Genera has caled our
attention to certain directives issued by the Army and the Department of Defense
subsequent to the Didrict Court's dismissd of the action; these directives indicate that
the Army's review of the needs of its domestic intelligence activities has indeed been a
continuing one and that those activities have since been significantly reduced.

The Didrict Court held a combined hearing on respondent's motion for a
preliminary injunction and petitioner's motion for dismissa and thereafter announced its
holding that respondents had failed to sate a clam upon which relief could be granted.
It was the view of the District Court that respondents failed to adlege any action on the
part of the Army that was unlawful in itsef and further faled to dlege any injury or any
redidtic threats to ther rights growing out of the Army's actions.

In reveraing, the Court of Appeds noted that respondents "have some difficulty
in establishing visble injury":
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"[T]hey fredy admit that they complain of no specific action of the Army
agang them. . . . Thereis no evidence of illegdl or unlawful survelllance
activities. We are not cited to any dandegtine intrusion by a military
agent. So far asis yet shown, the information gathered is nothing more
than a good newspaper reporter would be able to gather by attendance
a public meetings and the dipping of articles from publications available
on any newsstand." 144 U.S. App. D.C. at 78, 444 F.2d at 593.

The court took note of petitioners argument "that nothing [detrimental to respondents]
has been done, that nothing is contemplated to be done, and even if some action by the
Army againg [respondents] were possibly foreseeable, such would not present a
presently justiciable controversy.” With respect to this argument, the Court of Appedls
had thisto say:

"This position of the [petitioners] does not accord full measure to the
rather unique arguments advanced by appellants [respondents]. While
[respondents] do indeed argue that in the future it is possble that
information relating to matters far beyond the responshilities of the
military may be misused by the military to the detriment of these civilian
[respondents], yet [respondents] do not attempt to establish this as a
definitely foreseeable event, or to base their complaint on this ground.
Rather, [respondents] contend that the present existence of this system
of gathering and digributing informetion, dlegedly far beyond the
mission requirements of the Army, condtitutes an impermissible burden
on [respondents] and other person smilarly situated which exercises a
present inhibiting effect on ther full expresson and utilization of ther
Firg Amendment Rights. . . ." 1d. at 79, 444 F.2d, at 954. (Emphasis
inorigind.)

Our examination of the record satisfies us that the Court of Appesls properly
identified the issue presented, namely, whether the jurisdiction of a federa court may be
invoked by a complainant who aleges that the exercise of his First Amendment rightsis
being chilled by the mere existence, without more, of a governmenta invetigative and
data-gathering activity that is aleged to be broader in scope than is reasonably
necessary for the accomplishment of a valid governmental purpose. We conclude,
however, that, having properly identified the issue, the Court of Appesls decided that
issue incorrectly.

In recent years this Court has found in a number of cases that congtitutiona
violations may arise from the deterrent, or "chilling," effect of governmenta regulations
that fdl short of a direct prohibition againgt the exercise of Firsd Amendment rights.
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E.g., Bardv. State Bar of Arizona, 401 U.S. 1 (1971); Keyishianv. Board of Regents,
385 U.S. 589 (1967); Lamont v. Postmaster General, 381 U.S. 301 (1965); Baggett v.
Bullitt, 377 U.S. 360 (1964). In none of these cases, however, did the chilling effect
arise merely from the individud's knowledge that a governmental agency was engaged in
certain activities or from the individud's concomitant fear that, armed with the fruits of
these activities, the agency might in the future take some other and additiona action
detrimentd to thet individual. Rather, in each of these cases, the chalenged exercise of
governmental power was regulaory, proscriptive, or compulsory in nature, and the
complanant was ether presently or prospectively subject to the regulations,
proscriptions, or compulsions that he was chalenging.

The decisons in these cases fully recognize that governmentd action may be
subject to conditutional chalenge even though it has only an indirect effect on the
exercise of Firsd Amendment rights. At the same time, however, these decisons havein
no way eroded the

"edtablished principle that to entitle a private individud to invoke the
judicid power to determine the validity of executive or legidative action
he must show that he has sudained or is immediady in danger of
sudaining a direct injury as the result of that action...." EXx parte
Levitt, 302 U.S. 633, 634 (1937).

The respondents do not meet this test; their clam, smply stated, is that they disagree
with the judgments made by the Executive Branch with respect to the type and amount
of information the Army needs and that the very existence of the Army's data- gethering
system produces a condtitutionaly impermissible chilling effect upon the exercise of their
Firg Amendment rights. That aleged "chilling” effect may perhaps be seen as arisng
from respondents very perception of the system as ingppropriate to the Army's role
under our form of government, or as arising from respondents beliefs thet it is inherently
dangerous for the military 1 be concerned with activities in the civilian sector, or as
arigng from respondents less generdized yet speculative gpprehensveness that the
Army may a some future date misuse the information in some way that would cause
direct harm to respondents.  Allegations of a subjective "chill" are not an adequate
subdtitute for a claim of specific present objective harm or a threat of specific future
harm; "the federa courts established pursuant to Article 111 of the Congtitution do not
render advisory opinions” United Public Workersv. Mitchdl, 330 U.S. 75, 89
(1947).

Stripped to its essentias, what respondents appear to be seeking is a broad-
scae investigation, conducted by themselves as private parties armed with the subpoena
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power of afederal district court and the power of cross-examination, to probe into the
Army's intdligence-gathering activities, with the digrict court determining a the
concluson of that investigation the extent to which those activities may or may not be
appropriate to the Army's misson. The following excerpt from the opinion of the Court
of Appesls suggests the broad sweep implicit inits holding:

"Apparently in the judgment of the civilian head of the Army not
everything being done in the operation of this intdligence system was
necessary to the performance of the military mission. If the Secretary of
the Army can formulate and implement such judgment based on facts
within his Departmental knowledge, the United States Didirict Court can
hear evidence, ascertain the facts, and decide what, if any, further
redrictions on the complained-of activities are caled for to confine the
military to ther legitimate sphere of activity and to protect
[respondents] dlegedly infringed condtitutiond rights.” 144 U.S. App.
D.C,, at 83, 444 F.2d, at 958. (Emphasis added.)

Carried to its logicad end, this approach would have the federa courts as
virtudly continuing monitors of the wisdom and soundness of Executive action; such a
role is gppropriate for the Congress acting through its committees and the "power of the
purse’; it is not the role of the judiciary, absent actua present or immediatdly threstened
injury resulting from unlawful governmenta action.

We, of course, intimate no view with respect to the propriety or desirability,
from a policy sandpoint, of the challenged activities of the Department of the Army; our
conclusion is a narrow one, namely, that on this record the respondents have not
presented a case for resolution by the courts.

The concerns of the Executive and Legidative Branches in response to
disclosure of the Army surveillance activities-and indeed the daims dleged in the
complant--reflect a traditiond and strong ressance of Americans to any military
intrusion into civilian affairs. That tradition has degp roots in our history and found early
expresson, for example, in the Third Amendment's explicit prohibition againg quartering
soldiersin private homes without consent and in the condtitutiona provisons for civilian
control of the military. Those prohibitions are not directly presented by this case, but
their philosophicad underpinnings explain our traditiond indstence on limitations on
military operations in peacetime. Indeed when presented with clams of judicidly
cognizable injury, resulting from military intruson into the civilian sector, federd courts
are fully empowered to consder cdlaims of those asserting such injury; there is nothing in
our Nation's higtory or in this Court's decided cases, including our holding today, that
can properly be seen as giving any indication that actua or threstened injury by reason
of unlawful activities of the military would go unnoticed or unremedied.
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Reversed

BERLIN DEMOCRATIC CLUB v. RUMSFELD
410 F. Supp. 144 (D.D.C. 1976)

[Thefacts of the case are set out beginning at page 3-74.]
JUSTICIABILITY

Defendants rely heavily upon Laird v. Tatum, 408 U.S. 1, 92 S. Ct. 2318, 33
L.Ed.2d 154 (1973), in arguing tha the plaintiffs have not presented a judticiable
controversy. In Taum, a group of civilians complained that the intelligence gathering
and dissemination activities of the Army in the United States chilled them in the exercise
of ther firsg amendment rights. . . . It was clear that there was "no evidence of illegd or
unlawful survelllance activities'; there was no "dandetine intruson by a military agent.”
408 U.S. a 9, 92 S. Ct. at 2323, 33 L.Ed.2d at 161; quoting from 144 U.S. App.
D.C. 72, a 78, 444 F.2d 947, a 953. Nothing detrimental had been done to the
plantiffs, nor was anything detrimenta contemplated. 1d. The only challenged action
was the existence of the intelligence gathering and disseminating sysem. To dlege that
this chilled firs amendment rights, according to the Court, was "not an adequate
subdtitute for a claim of specific present objective harm or a threat of specific future
harm." 408 U.S. at 14, 92 S. Ct. at 2326, 33 L.Ed.2d at 164.

Taum isreadily disinguishable from the indtant case. All of the plaintiffs aleged
purposeful dissemination of inteligence information resulting in termination or restriction
of employment opportunities, unfair military trids, or damaged reputations.  Plaintiffs
further alege that their phones have been illegaly wiretapped and their activities have
deliberatdy and intentionaly been disrupted by infiltrators who ether provided them
fdseinformation or entreated them to illegd action. Certain plaintiffs complain that they
have been barred from access to U.S. military facilities, have lost their jobs, or have
been denied employment because of the dissemination. One plaintiff aleges that the
German authorities were induced by American officids to inditute deportation
proceedings againg her. None of these actions were part of the intelligence gathering
system challenged in Tatum. Such actions clearly are jugticiable.®™

¥2See dlso Meesev. Keene, 481 U.S. 465 (1987) (“chill" on speech sufficient to support standing to
chdlenge "palitica propaganda’ labd under Foreign Agents Regidration Act); American Library
Association v. Barr 956 F.2d 1178 (D.C. Cir. 1992) (subjective chill done will not suffice to confer
footnote continued next page
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(©) Pagt exposure to putatively unlawful conduct does not
necessarily afford present standing to seek prospective rdief--such as an injunction--from the conduct.
Rather, a plaintiff must show "continuing, adverse effects’ from the chalenged activity.*® "[SJtanding
must be premised upon more than hypothetica speculation and conjecture that harm will occur in the
future®** For example, in City of Los Angelesv. Lyons,*™ the plaintiff was subjected to an dlegedly

unprovoked and unjustified "chokehold" by a police officer in the course of a routine traffic sop. The
plantiff sued the City of Los Angdes seeking, inter dia, an injunction prohibiting the use of "chokeholds’
by the Los Angeles Police Department.  The Supreme Court characterized the plaintiff's clam as
dependent upon the likelihood he would "suffer future injury from the use of chokeholds by police
officers'®*®  The Court held, however, that the threat the plaintiff might be injured from a smilarly
unlawful chokehold in the future was too peculative to support standing:

That Lyons may have been illegally choked by the police on October 6, 1976, . . . does
nothing to establish a red and immediate threeat that he would again be stopped for a
traffic violation, or for any offense, by an officer or officers who would illegaly choke
him into unconsciousness without any provocation or resistance on his part.’

(..continued)

ganding on litigant to bring preenforcement facid chalenge to satute alegedly infringing on freedom of
gpeech); United Presbyterian Churchv. Reagan, 738 F.2d 1375 (D.C. Cir. 1984) (generaized
chdlenge to military intelligence-gathering activities cannot support standing in federd courts).

#30'Shea . Littleton, 414 U.S. 488, 495-96 (1974).

#4pdmer v. City of Chicago, 755 F.2d 560, 571 (7th Cir. 1985); Stewart v. McGinnis, 5 F.3d 1031
(7th Cir. 1993), cert. denied, 510 U.S. 1121 (1994). See dso Rizzo v. Goode, 423 U.S. 362, 372
(1976); La Dukev. Nelson, 762 F.2d 1318, 1323-25 (9th Cir. 1985), amended by, 796 F.2d 309
(1986).

12461 U.S. 95 (1983).
3191 d. at 105.

#71d, at 110.
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(i) Causation. In addition to demondrating the existence of a digtinct and
papable injury, a plantiff must show that the injury is tracesble to the putatively unlawful acts or
omissions of the defendant.®® An example of the application of the causation requirement is Warth v.
Sddin®® In Warth, various organizations and individuals in Rochester, New Y ork, sued an adjacent
town, Penfidd, daming that Penfiedd's zoning ordinance effectively excluded persons of low and
moderate income from living in the town. The Supreme Court held the petitioners lacked standing to
chdlenge Penfidd's zoning ordinance in part because there was no established connection between the
petitioners inability to live in the town and the chalenged ordinance:

In their complaint, [the petitioners] dleged in conclusory terms that they were
among the persons excluded by respondents actions. None of them has ever resided in
Penfield; each clams at least implicitly that he desires, or has desired, to do so. Each
assarts, moreover, that he made some effort at some time, to locate housing in Penfield
that was a once within his means and adequate for his family's needs. Each clams that
his efforts proved fruitless. We may assume, as petitioners dlege, that respondents
actions have contributed, perhaps substantidly, to the cost of housing in Penfield. But
there remains the question whether petitioners inability to locate suitable housing in
Penfield reasonably can be said to have resulted, in any concretdly demonsirable way,
from respondents aleged condtitutiona and statutory infractions. Petitioners must dlege
facts from which it reasonably could be inferred that, absent the respondents redtrictive
zoning practices, there is a substantia probability that they would have been able to
purchase or lease in Penfidd and that, if the court affords the rdlief requested, the
asserted inability of petitioners will be removed. LindaR. S.v. Richad D., 410 U.S.
614 (1973).

$18E g., Franklin v. Massachusetts, 505 U.S. 788 (1992); Lujan v. Defenders of Wildlife, 504 U.S. 555
(1992); Diamond v. Charles, 476 U.S. 54, 65 (1986); Allenv. Wright, 468 U.S. 737, 751 (1984);
Duke Power Co.v. Carolina Envtl. Study Group, 438 U.S. 59, 72 (1978); Jormanv. Veterans
Adminisgtration, 830 F.2d 1420 (7th Cir. 1987); Community for Creative Non-Violencev. Pierce, 814
F.2d 663, 668-69 (D.C. Cir. 1987); Haitian Refugee Center v. Gracey, 809 F.2d 794, 800-07 (D.C.
Cir. 1987).

319422 U.S. 490 (1975).
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We find the record devoid of the necessary dlegations. As the Court of
Appedls noted, none of these petitioners has a present interest in any Penfield property;
none is himsdf subject to the ordinance's drictures, and none has ever been denied a
vaiance or pemit by respondent officids. ... Indead, petitioners clam that
respondents enforcement of the ordinance againgt third parties--developers, builders,
and the like--has had the consequence of precluding the construction of housing suitable
to their needs at prices they might be able to afford. The fact that the harm to
petitioners may have resulted indirectly does not in itsdf preclude standing. When a
governmenta prohibition or restriction imposed on one party causes specific hamto a
third party, harm that a condtitutiona provison or statute was intended to prevent, the
indirectness of the injury does not necessarily deprive the person harmed of standing to
vindicate hisrights. E.g., Roev. Wade, 410 U.S. 113, 124 (1973). But it may make it
subgtantidly more difficult to meet the minimum requirement of Art. 111: to etablish thet,
in fact, the assarted injury was the consequence of the defendants actions, or that
prospective relief will remove the harm.

Here, by their own admission, redlization of petitioners desire to live in Penfidd
aways has depended on the efforts and willingness of third parties to build low- and
moderate-cost housing. The record specificaly refers to other two such efforts. that of
Penfield Better Homes Corp., in late 1969, to obtain the rezoning of certain land in
Penfield to alow the congtruction of subsidized cooperative townhouses that could be
purchased by persons of moderate income; and asmilar effort by O'Brien Homes, Inc.,
in late 1971. But the record is devoid of any indication that these projects, or other
like projects, would have satisfied petitioners needs at prices they could afford, or that,
were the court to remove the obstructions attributable to respondents, such relief would
benefit petitioners. Indeed, petitioners descriptions of their individud financia Stuations
and housing needs suggest precisaly the contrary--that their inability to resde in Penfied
is the consequence of the economies of the area housng market, rather than of
respondents assertedly illegd acts.  In short, the facts dleged fal to support an
actionable causd reationship between Penfidd's zoning practices and petitioners
asserted injury. %

301d, at 503-07 (footnotes omitted). See also Gilbert v. Shalada, 45 F.3d 1391 (10th Cir. 1995), cert.
denied, 116 S. Ct. 49 (1995); Day v. Shdda, 23 F.3d 1052 (6th Cir. 1994); (plaintiffs must show that
they detrimentdly relied upon the defective denid notice to establish standing); Committee for Monetary
Reformv. Board of Governors, 766 F.2d 538, 542 (D.C. Cir. 1985).
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(iii) Redressehility. Findlly, a plaintiff must establish tht his injury islikely to be
redressed by a favorable decision of the court.®* For example, in LindaR. S. v. Richard D.,** the

mother of an illegitimate child filed a lawsuit seeking to require a locad ditrict atorney to commence
crimina proceedings for nonsupport againg the putative father of the child. The Court, affirming the
judgment of a three-judge didtrict court, found that the appellant-mother was without standing to seek
enforcement of the criminal nonsupport satute in the federd courts. Such enforcement would only

result in the jailing of the child's father; it would not redress the appdllant'sinjury: nonsupport.®?

(d) Prudentid Standing Congiderations. "Beyond the condtitutiona requirements,
the federal judiciary dso adheres to a st of prudentid principles that bear on the question of
standing.'®** There are three prudentia rules of standing: (1) the plaintiff ordinarily must assart hisown
legdl interests, rather than those of third parties (jus tertii); (2) the plaintiff's injury must not be merdy a
"generdized grievance' shared in smilar measure by al or alarge class of citizens, and (3) the plaintiff's
interests must come within the "zone of interests' arguably protected or regulated by the law in

#9monv. Eastern Ky. Wdfare Rights Org., 426 U.S. 26, 38 (1976); Oklahoma Hosp. Assnv.
Oklahoma Publ. Co., 748 F.2d 1421, 1424-25 (10th Cir. 1984), cert. denied, 473 U.S. 905 (1985).
See dso Fernandezv. Brock, 840 F.2d 622, 627 (Sth Cir. 1988) (relief requested must assure
favorable results and not merely increase the opportunity of such results).

%2410 U.S. 614 (1973).

31, at 618. See aso Franklin v. Massachusetts, 505 U.S. 788 (1992); Lujan v. Defenders of
Wildlife, 112 S. Ct. 2130 (1992); Diamond v. Charles, 476 U.S. 54, 65 (1986); United Food and
Commercia Workers International Union, Local 751 v. Brown Group, 50 F.3d 1426 (8th Cir. 1995),
rev'd, 116 S. Ct. 1529 (1996); DeBoli v. Espy, 47 F.3d 777 (6th Cir. 1995); Community for Creative
Non-Violencev. Pierce, 814 F.2d 663, 669-70 (D.C. Cir. 1987); Haitian Refugee Center v. Gracey,
809 F.2d 794, 801-07 (D.C. Cir. 1987). But see United Food and Commercia Workers Internationa
Union, Loca 751 v. Brown Group, 116 S.Ct. 1529 (1996).

3%/dley Forge Chrigtian College v. Americans United for Separation of Church and State, Inc., 454
U.S. 464, 474 (1982).
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question.** "These limitations arise from a perceived indtitutional need for judicia sdf-restraint rather
than the Congtitution itsalf.®* "The Court imposes these limitations because while not mandated by
aticle 111, they nonetheless serve the policy of separation of powers'®*" A plaintiff who fails to satisfy
these prudentid rules generdly lacks standing even though his case may fal within the condtitutiona
boundaries of standing.*® Unlike congtitutional standing requirements, however, these prudentia
limitations may be overcome by Congress®® or by the courts themselves if they find countervailing

cong derations outweigh the prudential concerns®*°
(i) Justertii.
(A) As a gened rule "[d litigant may invoke only his own

conditutiona rights or immunities” he may not dam standing to vindicate the conditutiond rights or

immunities of some third party.**" The reasons for this limitation are two: (1) courts should not make

¥2)d, at 474-75. Seeadso Allenv. Wright, 468 U.S. 737, 751 (1984); Warthv. Seldin, 422 U.S. 490,
499-501 (1974); NAACP v. City of Richmond, 743 F.2d 1346, 1351 (9th Cir. 1984).

¥8_ogan, Standing to Sue: A Proposed Separation of Power Analysis, 1984 Wis. L. Rev. 37, 46.

211d, at 47.

¥8Gladstone, Redltorsv. Village of Bellwood, 441 U.S. 91, 99-100 (1979); Forsv. Lehman, 741 F.2d
1130, 1132 (9th Cir. 1984).

¥E ., Gladstone, Redltorsv. Village of Bellwood, 441 U.S. 91, 100 (1979); Bread Political Action
Comm. v. FEC, 455 U.S. 577, 581 (1982); Havens Realty Corp. v. Coleman, 455 U.S. 363, 375-76
(1982).

#0gngleton v. Wulff, 428 U.S. 106, 113-15 (1976); Warthv. Seldin, 422 U.S. 490, 500-01 (1975).

%M onaghan, Third Party Standing, 84 Colum. L. Rev. 277 (1984). See Tilestonv. Ullman, 318 U.S.
44, 46 (1943); Tyler v. Judges of Ct. of Regidration, 179 U.S. 405, 406 (1900); Haitian Refugee
Center v. Gracey, 809 F.2d 794, 808-11 (D.C. Cir. 1987); Darring v. Kincheloe, 783 F.2d 874, 877
(Sth Cir. 1986); Allgtate Ins. Co. v. Wayne County, 760 F.2d 689, 693-94 (6th Cir. 1985); Ex parte
Hefner, 599 F. Supp. 95 (E.D. Tex. 1984); Family Planning Clinic, Inc. v. City of Cleveland, 594 F.

footnote continued next page
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unnecessary condtitutiond adjudications; and (2) the holders of condtitutiona rights usudly are the best
parties to assert the rights.®*? The federal courts will permit jus tertii standing where the underlying
judtifications for the limitation are absent. In determining whether to permit such standing, the courts will
congder the relationship of the litigant to the third party whose right is asserted, the effect of the
chdlenged law or action on the nonlitigant third party, and the ability of the nonlitigant third party to
assart his or her own rights®* Thus, for example, the courts have permitted jus tertii standing in
challenges by doctors, brought for their patients, to state-imposed restrictions on access to abortions.®*

Smilarly, Congress by datute can permit jus tertii Sanding. It has done o, for example, by dlowing
"testers' to enforce the provisions of the Fair Housing Act.*®

(..continued)

Supp. 1410, 1412 (N.D. Ohio 1984). Cf. Forsv. Lehman, 741 F.2d 1130 (9th Cir. 1984) (parents
lack standing to contest son's reclassification from MIA to KIA). See aso Lujan v. Defenders of
Wildlife, 504 U.S. 555 (1992); Indemnified Capitd Investmentsv. R. J. OBrien & Associates, 12 F.3d
1406 (7th Cir. 1993). See generdly Note, Standing to Assart Conditutional Jus Tertii, 88 Harv. L.
Rev. 423 (1974).

29 ngletonv. Wulff, 428 U.S. 106, 113-14 (1976); Duke Power Co. v. Carolina Envtl. Group, 438
U.S. 59, 80 (1978); Comment, The Generdized Grievance Redtriction, supra note 296, at 1167.

383Secretary of State of Md. v. J. H. Munson, Co., 467 U.S. 947, 954-58 (1984); Carey v. Population
Serv. Internat'l, 431 U.S. 678, 682-84 (1977); Craigv. Boren, 429 U.S. 190, 192-97 (1976);
Sngletonv. Wulff, 428 U.S. 106, 114-15 (1976); Barrows v. Jackson, 346 U.S. 249, 255-57 (1953);
See dso Haitian Refugee Center v. Gracey, 809 F.2d 794, 809 (D.C. Cir. 1987) ("Third party
danding . . . is gppropriate only when the third party's rights protect that party's relationship with the
litigant").

e, Sngletonv. Wulff, 428 U.S. 106 (1976). Accord Family Planning Clinic, Inc. v. City of
Cleveland, 594 F. Supp. 1410 (N.D. Ohio 1984) (challenge by free-standing abortion facility to zoning
ordinance prohibiting license in desired location); see also Volunteer Medica Clinic, Inc. v. Operation
Rescue, 948 F.2d 218 (6th Cir. 1991); Planned Parenthood Assnv. City of Cincinnati, 822 F.2d 1390
(6th Cir. 1987) (operator of abortion clinic and medica director had standing to challenge city fetd-
disposal ordinance).

¥°E ., Havens Redlty Corp.v. Coleman, 455 U.S. 363 (1982); Gladstone, Redtorsv. Village of
Bellwood, 441 U.S. 91 (1979). Accord Wattsv. Boyd Properties, Inc., 758 F.2d 1482, 1485 (11th
Cir. 1985) ("testers’ have standing under 42 U.S.C. § 1982).
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(B) A corollary principle to jus tertii standing is that a plantiff
generdly may only chalenge a satute or aregulation in the termsin which it is goplied to him. He may
not contest the law as it might be construed in some future case®*® In some types of cases, especidly
those involving the firsd amendment, courts have permitted litigants to mount conditutional attacks
premised on future possible unconstitutiona applications of the law. >’

(i) "Generdized Grievances" A plantiff normaly may not assart as injury a
"generdized grievance shared in substantialy equal measure by dl or a large dass of ditizens. . . "%
Smply put, "an assarted right to have the Government act in accordance with law is not sufficient,

standing aone, to confer jurisdiction on a federa court.”®* For example, in Schlesinger v. Reservists

Comm. to Stop the War,** the Supreme Court denied "citizen standing” to plaintiffs seeking to enjoin

congressona membership in the Reserve components of the armed forces. The plaintiffs claimed such
membership violated the incompatibility dause of the Condtitution,* which in essence prohibits a
member of Congress from holding another federd office. The Court found that whatever injury the

%parker v. Levy, 417 U.S. 733, 758-61 (1974); Yazoo & Miss. Valey R.R. Co. v. Jackson Vinegar
Co., 226 U.S. 217, 219-20 (1912); Hatheway v. Secretary of the Army, 641 F.2d 1376, 1382-83
(9th Cir. 1981), cert. denied, 454 U.S. 864 (1981); Monaghan, supra note 331, at 277-78 & n.5. But
see Naturist Society v. Fillyaw, 958 F.2d 1515 (11th Cir. 1992).

#7see, eg., Schaumburgv. Citizens for a Better Environment, 444 U.S. 620, 634 (1980); Village of
Broadrick v. Oklahoma, 413 U.S. 601, 612-16 (1973).

BBWarthv. Seldin, 422 U.S. 490, 499 (1975). See also Valey Forge Christian College v. Americans
United for Separation of Church & State, Inc., 454 U.S. 464, 472 (1982); Schlesinger v. Reservidts
Comm. to Stop the War, 418 U.S. 208 (1974); United Statesv. Richardson, 418 U.S. 166 (1974);
Laird v. Tatum, 408 U.S. 1 (1972).

9Allenv. Wright, 468 U.S. 737, 754 (1984).
0418 U.S. 208 (1974).

%1y.S. Const. art. I, § 6, cl. 2.
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plaintiffs had suffered from the putative violation of the incompetibility clause was undifferentiated from
the harm suffered by the rest of the public. To permit standing under such circumstances would deprive
the Court of the fact-presentation and issue-definition necessary for conditutiond adjudications and
violate the principle of separation of powers.>*? Consequently, the plaintiffs were held to lack standing

to pursue their daim.>*

(i) "Zone-of-Interests.”

(A) Gengd. Thefind prudentid standing limitation is the so-called
"zone-of-interext” test first announced by the Supreme Court in Association of Data Processing Service

Organizationsv. Camp,** In Data Processing, the plaintiffs, an association of vendors of data

processing services, chalenged a ruling by the Comptroller of the Currency that nationa banks may
make data processing services available to other banks and to bank customers. There was no question
thet the plaintiffs had been injured by the ruling--they faced lost customers and reduced profits.3*
Instead, the Court added a new layer to the standing inquiry, and considered whether the interest sought
to be protected by the plaintiffs was "arguably within the zone of interests to be protected or regulated

#25chlesinger v. Reservists Comm. to Stop the War, 418 U.S. at 220-22.

$35ee also Ex parte Levitt, 302 U.S. 633 (1937) (challenge to the appointment of Justice Hugo Black
to the Supreme Court based on the incompatibility clause); McKinney v. United States Dep't of the
Treasury, 799 F.2d 1544, 1553 (Fed. Cir. 1986) (chdlenge to Customs Service decision to permit
importation of Soviet goods alegedly produced by "forced labor"); Americans United for Separation of
Church & Statev. Reagan, 786 F.2d 194, 200 (3d Cir.), cert. denied, 479 U.S. 914 (1986) (chalenge
to establishment of diplomatic relations with the Vatican); Pietsch v. Bush, 755 F. Supp. 62, 67
(E.D.N.Y. 1991) (chdlenge to military activities in Persan Gulf following invason of Kuwait by Iraq),
af'd, 935 F.2d 1278 (2nd Cir. 1991), cert. denied, 502 U.S. 914 (1991); Antoshv. Federd Election
Comm'n, 631 F. Supp. 596, 598 (D.D.C. 1986) (chalenge by Oklahoma resident to Arizona election).

44397 U.S. 150 (1970).

¥9d, at 152.
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by the statute or congtitutional guarantee in question.®**®  While recognizing that the Administrative
Procedure Act (APA) grants wide-reaching standing to persons "aggrieved by agency action within the
meaning of a relevant satute® the Court added a "gloss' to the standing provisions of the APA by
limiting the dass of people who can challenge governmentd action to those whose interests are
protected or regulated by the statute or constitutiona provision under which the challenge is brought.>*
The Court concluded that the plaintiffs were arguably protected by the statute under which they
sued--the Bank Service Corporation Act of 1962°*°--which forbids bank service corporations from

engaging in activities other than the performance of bank services for banks>*°

(B)  Application of the "zone-of-interedts' test. Sinceitsdecigonin
Data Processing, the Court has inconsistently applied the "zone-of-interests” test.*! Moreover, the

precise boundaries of the test are unclear,* and it has been the subject of intense academic criticism.

30 d. at 153.
%5 U.S.C. § 702.

#8Asociation of Data Processing Serv. Org. v. Camp, 397 U.S. 150, 153-54 (1970). See dso
Clarke v. Securities Indus. Assn, 479 U.S. 388 (1987).

34912 U.S.C. § 1864.

#OAssociation of Data Processing Serv. Org. v. Camp, 397 U.S. 150, 155 (1970). See aso Animd
Legd Defense Fund v. Espy, 29 F.3d 720 (D.C. Cir. 1994); Nationd Federation of Federa
Employees v. Cheney, 883 F.2d 1038 (D.C. Cir. 1989), cert. denied, 496 U.S. 936 (1990);
Investment Co. Ingt. v. Camp, 401 U.S. 617 (1971); Arnold Tours, Inc.v. Camp, 400 U.S. 45
(1970); Barlow v. Collins, 397 U.S. 159 (1970).

®l4 K. Davis, Administrative Law Trestise 273-280 (2d ed. 1983).
%24,

#3500, @g., id.; Stewart The Reformation of American Adminidrative Law, 88 Harv. L. Rev. 1667,
1731-34 (1975).
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The Court returned to the test in Clarkev. Securities Industry Association®* in which a trade

association of securities brokers, underwriters, and investment bankers challenged a decison by the
Comptroller of the Currency to permit national banks to open offices offering discount brokerage
sarvices to the public. Finding the plaintiff had standing, the Court held that, at least for suits under the
APA,** the "zone" test was not very demanding. It served the purpose of precluding suits by persons

Congress clearly could not have intended to reach under the law at issue>*®

The zone of interest test is a guide for deciding whether, in view of Congress evident intent to
make agency action presumptively reviewable, a particular plaintiff should be heard to complain of a
paticular agency decison. In cases where the plaintiff is not itsdf the subject of the contested
regulatory action, the test denies aright of review if the plaintiff's interests are so margindly related to or
inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress
intended to permit the suit. The test is not meant to be especidly demanding; in particular, there need
be no indication of congressona purpose to benefit the would- be plaintiff. >’

The "zone" test focuses on the particular interests the plaintiffs are asserting in the litigation,
rather than on the plaintiffs themsdves or ther interests in generd.  Thus, if a plaintiff has dated an
interest that is arguably within the scope of interests encompassed by the law in question, the "zone" test

%4479 U.S. 388 (1987).

%5 The principa cases in which the zone of interest test has been applied are those involving daims
under the APA. .. ." Id. at 400 n.16.

#5\With only one exception, the Court has invoked the "zone-of-interests” test only to statutes. |d. See
Boston Stock Exchengev. State Tax Comm'n, 429 U.S. 318, 320-21 n.3 (1977) ("zone-of-interext”
test in suit under commerce clause).

®TClarke v. Securities Indus. Assn, 479 U.S. 388 (1987) (footnotes omitted), overruling Control Data
Corp. v. Baldrige, 655 F.2d 283, 293-94 (D.C. Cir.), cert. denied, 454 U.S. 881 (1981) (requiring
indiciaof congressond intent to benefit plaintiff).
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is satisfied.®® For example, in Calumet Industries, Inc. v. Brock,*® manufacturers of carcinogenic

[ubricants contested a determination of the Occupationd Safety and Hedth Administration [OSHA] that
exempted certain other lubricants from alabelling requirement. The labds notified users of the effected
lubricants of their potential hazards. Even though the plaintiffs products were in fact carcinogenic, they
contended that there was no bright line between a carcinogenic and noncarcinogenic lubricant. And
until such a digtinction could clearly be made, the plaintiff's contended that OSHA should require dl
manufacturers of lubricating oils to label their products. The court held, however, that the interest
protected by Occupationa Safety and Hedth Act™® was worker safety, not business profits.
Consequently, the competitive interests asserted by the plaintiffs did not fal within the zone of interests
protected by the Act.***

(C)  The "zone-of-interes” tet aises in militay cases when

servicemembers or civilian employees base ther clams for relief on datutes or regulations never

¥8Tax Andysts & Advocatesv. Blumenthal, 566 F.2d 130, 142 (D.C. Cir. 1977), cert. denied, 434
U.S. 1086 (1978). See aso Haitian Refugee Center v. Gracey, 809 F.2d 794, 812 (D.C. Cir. 1987).

%9807 F.2d 225 (D.C. Cir. 1986).
%0929 U.S.C. § 655(b).

%®lCaumet Indus, Inc. v. Brock, 807 F.2d at 228. See aso Air Courier Conference of Americav.
American Postad Workers Union, 498 U.S. 517 (1991); Nationa Federation of Federa Employees v.
Cheney, 883 F.2d 1038 (D.C. Cir.) reh'g denied, 892 F.2d 98 (D.C. Cir. 1989), cert. denied, 496
U.S. 936 (1990); Haitian Refugee Centerv. Gracey, 809 F.2d 794, 811-16 (D.C. Cir. 1987);
Libertad v. Welch, 53 F.3d 428 (1<t Cir. 1995); Schering Corporation v. FDA, 51 F.3d 390 (3d Cir.
1995), cert. denied, 116 S. Ct. 274 (1995); Anima Lega Defense Fund v. Espy, 29 F.3d 720 (D.C.
Cir. 1994). Compare Douglas County v. Babbitt, 48 F.3d 1495 (Sth Cir. 1995), cert. denied, 116 S.
Ct. 698 (1996); Lega Assstance for Vietnamese Asylum Seekers v. Department of State, 45 F.3d
469 (D.C. Cir. 1995), ; Investment Co. Inst. v. FDIC, 815 F.2d 1540, 1544 (D.C. Cir. 1987), cert.
denied, 484 U.S. 847 (1987), rev'g, 594 F.Supp 502 (D.D.C. 1984); Hotdl & Restaurant Emps.
Unionv. Attorney General, 804 F.2d 1256, 1263 (D.C. Cir. 1986).
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intended to benefit them. An example of the gpplication of the "zone-of-interest” te in the military is
Hadley v. Secretary of the Army.

HADLEY v. SECRETARY OF THE ARMY
479 F. Supp. 189 (D.D.C. 1979)

MEMORANDUM AND ORDER
OBERDORFER, District Judge.

This matter is before the Court on crass-motions by the parties for summary
judgment. The plaintiff, a mgor in the Army Medicd Corps, brought this action for
declaratory and injunctive relief to compe the Secretary of the Army to (honorably)
discharge him in accordance with 10 U.S.C. 83303 (1976). The Army's promotion
system for officers provides generdly that an officer seeking advancement in rank will
be considered by promotion selection boards established and governed by statute. See
10 U.S.C. 88 3281-3314 (1976). An officer who is not recommended for promotion
by a board becomes a "deferred officer"; section 3303 provides that a deferred officer
who is not recommended for promotion by the next promotion board to consider him
"shdl . . . behonorably discharged.” 10 U.S.C. § 3303(d).

Paintiff maintains that having been passed over twice for promotion by statutory
promotion selection boards, the Army is compelled to discharge him, despite the fact
that he theresfter was promoted. Paintiff asserts that a subsequent promotion
conferred by a Standby Advisory Board ("STAB") exceeded Satutory authority and
could not nullify the action of the statutory promotion boards. He complains that he is
digmatized by the two pass-overs, and despite his later promotion, is subject to
embarrassment and humiliation because of his falure to be promoted by datutory
promotion selection boards. Plaintiff also asserts that the presence in his personnd
record of the materid that judtified his earlier nonpromotions will effectively foreclose
him from future advancement in rank.

The Secretary takes issue with each of the plaintiff's dlegations. He asserts that
the provison requiring discharge after two "pass-overs' exigts solely for the benefit of
the Army, and does not confer upon military officers aright to discharge. In addition,
the Secretary argues that any effect of plaintiff's second non promotion was nullified by
subsequent favorable review by the STAB Board, which had lega authority to reverse
the findings of the statutory board. Findly, the Secretary maintains that to the extent
that the plaintiff is subject to the embarrassment or prejudice by the presence of adverse
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materid in his personnd file, he hasfailed to exhaust adminidtrative remedies established
by gtatute and Army regulation.

The exchange of legd assartions, however, only begins to render intelligible the
novel issues before the Court. In redlity, plantiff complains that he is the victim of a
"wrongful promotion,” illegaly conferred upon him by the Secretary. The implications of
the controversy can best be understood in the context of the fact that plaintiff received
his college and medicd training & government expense in return for a subgtantia
commitment to serve in the U.S. Army. Defendant's Cross Motion for Summary
Judgment, July 12, 1979, Ex. A at 38-39, 96 (hereinafter "Exhibit A"). He had only
just begun to fulfill that obligation when he filed the ingtant action, accusing the Secretary
of "contriving" to kegp him in the Army in violation of law.

The resolution of this case turns fundamentaly upon plaintiff's rights and the
defendant's duties under 10 U.S.C. 8§ 3303(d). The parties statements of materia facts
filed pursuant to Loca Rule 29(h) make plain tha there are no genuine issues of
material fact asto any of the issues raised by the cross-motions for summary judgment.
The Court holds that the undisputed materia facts warrant the entry of summary
judgment for the defendant.

. . . Plantiff's cdlam that the Army wrongfully promoted and failed to discharge
him turns upon whether 10 U.S.C. 8§ 3303(d) confers upon an officer the right to
compe the Army to discharge him if he has twice failed to be promoted by statutory
promotion selection boards. To litigate this daim, plaintiff must first establish that he has
ganding to complain of the Army's action. Specificaly, a party will be denied standing
if the interest dlegedly injured is not arguably within the zone of interests protected by
the daute invoked, even though injury in fact has been sufficiently established.
Committee for Auto Responsihility v. Solomon, 195 U.S. App.D.C. 340, 603 F.2d 992
(D.C. Cir. 1979); Tax Anaysts & Advocatesv. Blumenthd, 184 U.S.App.D.C. 238,
566 F.2d 130 (1977). For the reasons set forth below, the Court concludes that
plantiff Hadley lacks standing to bring this action.

The dtatutory bass for the Army promotion system is the Officer Personnd Act
of 1947, asamended. Act of August 7, 1947, ch. 512, 61 Stat. 795 (1947). The Act
substituted a system of statutory promotion selection boards for the former, seniority-
based system. Under the promotion board scheme, which has been incorporated
virtualy intact into the present section 3303, each officer is consdered for promotion by
a selection board whose membership and procedures are set out by statute. See 10
U.S.C. 883281-3314 (1976). An officer who has been once consdered by a
selection board and not recommended for promotion becomes a "deferred officer.” A
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deferred officer is consdered for promotion by the next selection board considering
officers of hisgrade. Section 3303(d) provides that:

A deferred officer who is not recommended by the next selection board
consdering officers of his grade shdl . . . (3). . . be honorably
discharged. . . .

10 U.S.C. § 3303(d) (1976).

The purpose of this system, as described by the House Report on the Act, was
to strengthen the officers corps. H.R. Rep. No. 640, 80th Cong., 1st Sess. 3 (1947).
The provisions of section 3303 are plainly for the benefit of the Army, to guarantee that
the mogt fit officers are sysematicaly selected for promotion and the remaining officers
are discharged. The dtatute cannot sensibly be read to encompass the interest of an
officer to seek a discharge when the Army has determined that its interests would best
be served by his retention. Such an interpretation would contravene the well-
established principle that tatutes pertaining to the Army should be read narrowly, so as
to limit judicd interference in military affars and protect the discretion of military
commanders. See, eg., Parker v. Levy, 417 U.S. 733, 743, 94 S. Ct. 2547, 41
L.Ed.2d 439 (1974); Orloff v. Willoughby, 345 U.S. 83, 94, 73 S. Ct. 534, 97 L.Ed.
842 (1953); Dilleyv. Alexander, 195 U.S.App.D.C. 332, 337-338, 603 F.2d 914,
919-920 (1979). In smilar Stuations, where military personnd have sought to invoke a
provison relatiing to the fitness of personnd as a lever to force ther discharge, the
Courts have uniformly regjected the proffered congtructions.  See Orloff v. Willoughby,
supra; Allgood v. Kenan, 470 F.2d 1071 (Sth Cir. 1972); Slverthorne v. Lard, 460
F.2d 1175, 1186 (5th Cir. 1972). For such a construction would create incentives for
military personnd to disqualify themsalves physicdly, or in this case creste disncentives
for promotion, which would tend to defeat the obvious objective of Congress to create
incentives for military personnd to keep fit and to srive for promotion. See Orloff v.
Willoughby, supra, 345 U.S. at 94-95, 73 S. Ct. 534.

The concdluson tha this plaintiff's daim for discharge is not in the zone of
interests protected by 10 U.S.C. §83303(d) is quite consstent with the Court's
recognition that section 3303 protects the interests of officers wrongfully refused
promotion and discharged. See, eg., Knehans v. Alexander, 184 U.S.App.D.C. 420,
566 F.2d 312 (1977), cert. denied, 435 U.S. 995, 98 S. Ct. 1646, 56 L.Ed.2d 83
(1978). Itisno great legp to conclude that a statute designed to strengthen the officer
corps would protect the interests of qudified officers who are wrongfully denied
promotions through violaions of specific procedurd guarantees. An officer being
discharged, having been wrongfully denied promotion on account of discrimination, for
example, might aso have such a dam. But the plaintiff here congpicuoudy fals to
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complain about the underlying decisons not to promote him. He seeks instead to
capitdize upon them by adischarge.

Findly, plantiff lifts the phrase "shdl . . . be honorably discharged” in section
3303(d) out of its context to dlege that it is mandatory and designed to confer aright of
discharge upon an unhappy officer. This interpretation does not survive andyss. The
term "shd|" in section 3303(d) precedes three dternatives that describe how an officer
not recommended for promotion shall be separated from the Army; it guarantees that
officers digible for retirement will not be perfunctorily discharged, but will be trested
with concern for approaching retirement dates. Section 3303(d)(1) guarantees that an
officer within two years of retirement under section 3913 will be maintained on the
active lig until heisdigible for retirement. Read in its entirety, section 3303(d) is plainly
inconggent with the plaintiff's argument thet it is designed to protect the interest of a
non-promoted officer in a speedy severance from the Army. To the extent that section
3303(d) impaoses any mandatory duty upon the Army, it is to protect the interests of a
non-promoted officer after the Army has made a discretionary determination to
discharge him. It requires the Army to separate the officer in accordance with the
provisons of section 3303(d)(1-3) rather than by immediate discharge, without
Severance pay or concern for upcoming retirement dates.

The Court concludes that the plaintiff's daim is not arguably within the zone of
interests protected by section 3303(d) of Title 10, U.S.C. He may nat, for this reason,
complain of the action of the STAB Board in promoting him to Captain, RA, or of the
Secretary of the Army in retaining him on active service: He mug, in contending with
the consequences of adminidrative grace, accept the sweet with the bitter. Knehans v.
Alexander, 184 U.S.App.D.C. at 423, 566 F.2d at 315; compare Arnett v. Kennedy,
416 U.S. 134, 153-54, 94 S. Ct. 1633, 40 L.Ed.2d 15 (1974).

In sum, the Court holds that the defendant is entitled to summary judgment as a
meatter of law. %

%25ee dso Allgood v. Kenan, 470 F.2d 1071 (Sth Cir. 1972) (no standing to demand discharge for
unsuitability); Silverthorne v. Laird, 460 F.2d 1175 (5th Cir. 1972) (no standing to demand discharge
for unfitness or unsuitability); Cortright v. Resor, 447 F.2d 245, 251 (2d Cir. 1971), cert. denied, 405
U.S. 965 (1972) (no standing to contest transfer on ground PCS regulation violated where regulation
exiged for purpose of cost efficiency in Army). But cf. Specter v. Garrett, 971 F.2d 936 (3d Cir.
1992), rev'd on other grounds, 511 U.S. 462 (1994); Friends of the Earth v. United States Navy, 841

F.2d 927 (9th Cir. 1988).
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(e Taxpayer Standing.

(i) The Supreme Court, in Flastv. Cohen®® relaxed somewha the
concept of standing in a limited dass of cases involving plaintiffs suing as federd taxpayers®™* In Aladt,
the plaintiffs chalenged, on firs amendment establishment clause grounds, the use of federa funds to
assg parochia schools under the Elementary and Secondary Education Act of 1965. The plaintiffs
clamed standing as federa taxpayers. The Court found nothing in article 111 to absolutely bar such
sanding,**® and hdld that to establish taxpayer standing a plaintiff must show a "logica nexus between
the [taxpayer] status asserted and the claim sought to be adjudicated.”®® The nexus demanded of
federa taxpayers has two aspects. Fird, the plaintiff must establish a"logicd link" between the taxpayer
status and the type of legidative enactment being challenged.*®” Taxpayer standing is only proper where
the plaintiff attacks exercises of congressond power under the taxing and spending clause of the
Contitution (art. |, § 8).3® Second, the plaintiff must show a nexus between the taxpayer status and
the precise nature of the constitutional infringement aleged>*® "Under this [second] requirement, the
[plaintiff] must show that the challenged enactment exoceeds spedific conitutional limitations imposed

upon the exercise of the taxing and spending power and not smply that the enactment is generdly

33392 U.S. 83 (1968).

4Byt of. Kurtzv. Baker, 829 F.2d 1133, 1140 (D.C. Cir. 1987) (explained that the Supreme Court
believed that dthough the Hadt test is met, taxpayer standing exists only where causaion and
redressability exist (citing Warthv. Seddon, 422 U.S. 490, 508 (1975)).

35Hagt v. Cohen, 392 U.S. 83, 101 (1968).

301 d. at 102.
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beyond the powers delegated to Congress by Art. |, § 8% In Flagt, the Court found that the plaintiffs
met the test for taxpayer sanding: they had chalenged a congressond enactment under the taxing and
gpending clause (the Elementary and Secondary Education Act of 1965), and they had dleged a
specific condtitutiond limitation on the exercise of the taxing and spending power (the establishment
dause of the first amendment).*™*

(i) The issue of taxpayer standing arose in the military context in a case

involving a conditutiona chalenge to the Army chaplaincy:

KATCOFF v. MARSH
582 F. Supp. 463 (E.D.N.Y. 1984),
af'd, 755 F.2d 223 (2d Cir. 1985)

MEMORANDUM AND ORDER

McLAUGHLIN, Didtrict Judge.

INTRODUCTION

Chaplains have been members of the United States Army since the
Revolutionary War. Plaintiffs, who brought this action while they were dill Harvard law
sudents, have never served in the military. They sue to declare the Army Chaplaincy
Program (the "Chaplaincy Program,” or the "Program’) unconditutiond on the ground
that it runs afoul of the First Amendment's command that Congress "shall make no law
respecting the establishment of religion.” U.S. Congt. amend. I.

$791d, at 102-03 (emphasis added).

311d, at 103-104. See dso Kurtzv. Baker, 829 F.2d 1133, 1140 (D.C. Cir. 1987) (no taxpayer
ganding to contest congressond chaplain program where program receives no federd government
gtipend); Kurtzv. Kennickell, 622 F. Supp. 1414, 1416 (D.D.C. 1985) (court found taxpayer standing
to contest use of public funds to publish prayers offered by congressona chaplains).
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There are some who might argue that this question is more the grist of a moot
court competition than a case or controversy to occupy the energies of afederd court.
Thereis, thus, athreshold question of plaintiff's standing.

For the reasons st forth below, | conclude that there is a case or controversy,
and that the plaintiffs do have standing. On the merits, | conclude that the Chaplaincy
Program is conditutiond. Accordingly, plantiffS motion for summary judgment is
denied. Defendants cross-motion for summary judgment is granted.

. Standing

If plaintiffs have any sanding to bring this suit, it can only be by virtue of ther
datus as taxpayers. The anaysis, therefore, must begin with Flagt v. Cohen, 392 U.S.
83, 88 S. Ct. 1942, 30 L.Ed.2d 947 (1968).

In Fladt, federd taxpayers sought to declare that the expenditure of federa

funds under the Elementary and Secondary Education Act of 1965 condituted a
violaion of the Firsst Amendment. Recognizing thet the 1923 decison in Frothinghamv.
Médlon, 262 U.S. 447, 43 S. Ct. 597, 67 L.Ed. 1078 (1923) "[had] stood for 45 years
as an impenetrable barrier to suits.. . . brought by individuals who [could] assert only the
interest of federa taxpayers” Hast, supra, 392 U.S. at 85, 88 S. Ct. at 1944, the
Supreme Court decided nonetheless, that a fresh examination of the taxpayer sanding
issue was due.

The Flagt Court began by noting that the notion of standing is but one strand in
the rope that condtitutes the broader concept of justiciability. Standing focuses on the
plaintiff to ascertain whether "the party seeking relief has 'aleged such a persond stake
in the outcome of the controversy as to assure that concrete adverseness which
sharpens the presentation of issues upon which the court . . . depends for illuminaion of
difficult condtitutiond questions.™ Id. at 99, 88 S. Ct. at 1952 (quoting Baker v. Carr,
369 U.S. 186, 204, 82 S.Ct 691, 703, 7 L.Ed.2d 663 (1962)). As subsequent
Supreme Court decisons have made clear, the federd judiciary is an ingppropriate
forum "for the ventilaion of public grievances or the refinement of jurisprudentia
understanding.” Vdley Forge, supra, 454 U.S. at 473, 102 S. Ct. at 759.

The Hasgt Court then fashioned a two-pronged test to determine whether the
necessary "persona stake” in the outcome has been established. Firdt, the party must
establish a "logica link" between his taxpayer staus and the type of legidation he
chdlenges. Hence, a taxpayer is a proper paty to chalenge only "exercises of
congressiond power under the taxing and spending clause of Art. I, 88.... It will not
be sufficient to dlege an incidental expenditure of tax funds in the adminigtration of an
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essentidly regulatory statute” Flast v. Cohen, supra, 392 U.S. at 102, 88 S. Ct. at
1954.

Second, the taxpayer must demondrate a "nexus' between his satus gua
taxpayer "and the precise nature of the condtitutiona infringement dleged. . . . [He]
mugt show tha the chalenged enactment exceeds specific conditutiona limitations
imposed upon the exercise of the congressional taxing and spending power and not
smply that the enactment is generally beyond the powers delegated to Congress by Art.
l,88" Id. at 102-03, 88 S. Ct. at 1954.

The Court fleshed out the nexus skeleton by holding that plaintiff's chalenge to
the exercise of the taxing and spending power under Article |, 88, stisfied the first
prong, and that the Establishment Clause of the Firs Amendment, viewed higtoricaly,
operated as a specific limitation on Congress ability to tax and spend. Thus, because
the clams were specificaly rooted in the Establishment Clause, the second prong was
adso satisfied.

Application of the two-step test announced in Flagt creates a high risk of
debasing the concept of taxpayer sanding into a conditutiond word-game.
Fortunately, however, we are not without guidance. The Flast Court itself summarized
the standing test:

Consequently, we hold that ataxpayer will have standing consistent with
Article Il to invoke federd judicid power when he aleges that
congressond action under the taxing and spending clause is in
derogation of those condtitutional provisons which operate to restrict
the exercise of the taxing and spending power.

Flast v. Cohen, supra, 392 U.S. at 105-06, 88 S. Ct. at 1955. Thus viewed, the
difficult task of finding a"logicd link" and a"nexus’ is reduced to a more sraightforward
propogtion: The challenged action must be: (1) congressond in nature; (2) an exercise
of Congress taxing and spending power; and (3) an dleged violation of a specific
condiitutiond provison limiting the exercise of that power. Flast v. Cohen, supra; see
Vdley Forge, supra, 454 U.S. at 478-79, 102 S. Ct. at 761-62.

Two post-Flast cases, in which standing was denied, shed additiond light. In
United Statesv. Richardson, 418 U.S. 166, 94 S. Ct. 2940, 41 L.Ed.2d 678 (1974),
plantiff sued the Government to compd the Executive Branch to reved certan
expenditures by the C.I.LA. The Court held that plaintiff lacked taxpayer standing
because he dleged a violaion of the Statement and Account Clause, Art. I, 89, cl. 7,
50 U.S.C. §403a et seg., rather than atransgression of the taxing and spending powers
of Congress. Id. at 174-75, 94 S. Ct. at 2945-46. Likewise in Schlesnger v.
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Reservistis Committee to Stop the War, 418 U.S. 108, 94 S. Ct. 2925, 41 L.Ed.2d
706 (1974), plaintiff failed to establish standing because his chdlenge to a Pentagon
policy alowing members of Congressto retain their status in the Armed Forces Reserve
concerned the Incompatibility Clause, not the Taxing and Spending Clause. Id. at 228,
94 S. Ct. at 2935.

Richardson and Schlesinger ingtruct us that taxpayer standing thrives in narrow
confines. Neverthdess, they are of limited assstance here, because the statutes
challenged in those cases plainly did not involve Congress taxing and spending power.

A much closer question was presented in Valey Forge, where plantiffs
chdlenged the conveyance of some land to the Valey Forge Chrigian College, a
religious inditution. The transfer was effected pursuant to three digtinct links in the
following chain of authority: (a) the Property Clause of the United States Condtitution,
Art. 1V, 8 3, cl. 2, vests Congress with the "[p]ower to dispose of and make dl needful
Rules and Regulations respecting the . . . Property belonging to the United States.”
Pursuant to this congtitutiona authority, (b) Congress enacted the Federal Property and
Administrative Services Act of 1949, 40 U.S.C. 8471 et seq. The relevant section of
the Statute is section 484, which provides that "property that has outlived its usefulness
to the Federa Government is declared 'surplus and may be transferred to private or
other public entities” Valey Forge, supra, 454 U.S. at 466-67, 102 S. Ct. at 755
(footnote omitted). Subsection (k)(1) of Section 484 authorizes the Secretary of
Education to dispose of such surplus property "for school, classroom, or other
educational use," and subparagraphs (A) and (C) of that subsection empower the
Secretary to take into account any actuad or potentia benefit to the United States from
the sale or lease of property to non-profit, tax exempt inditutions. The latter has been
further defined by the third link in this chain, 34 C.F.R. §12.9(a) (1980), which
provides for the computation of a "public benefit alowance," discounting the transfer
price of the property "on the basis of benefits to the United States from the use of such
property for educational purposes.”

Theland in Valey Forge was appraised at $577,500 when it was conveyed.

The Secretary, however, granted a 100% public benefit alowance, thereby permitting

Vadley Forge Chrigian College to acquire the property without actudly paying anything.

Fantiffs attacked the transfer, asserting that they "would be deprived of the fair and

conditutiond use of [their] tax dollar ... in violatiion of [their] rights under the First
Amendment of the United States Condtitution.” 1d. at 469, 102 S. Ct. at 757.

The Didtrict Court dismissed the complaint for lack of standing, but the Third
Circuit reversed. The Circuit Court conceded that, because taxpayer standing required
the challenged enactment to be an exercise of Congressona power under the Taxing

3-111



and Spending Clause of Art. |, 88, plantiffs had not satisfied the requirements of Flagt
(the conveyance had been authorized by legidation enacted under the Property Clause).

Blazing a new trail, the Circuit Court, nonetheless, found that plaintiffs had
ganding, and molded a new concept of sanding: Citizens, claming ™injury in fact' to
their shared individuated right to a government that 'shal make no law respecting the
establishment of reigion,” Americans United for Separation of Church and State,
Inc., v. United States Dep't of H.E\W., 619 F.2d 252, 261 (3d Cir. 1980), rev'd sub
nom. Valey Forge Chrigian College v. Americans United for Separation of Church
and State, Inc., 454 U.S. 464, 102 S. Ct. 752, 70 L.Ed.2d 700 (1982), could now
bring suits

It was this "unusudly broad and novel view of sanding,” Valey Forge, supra,
454 U.S. a 470, 102 S. Ct. a 757, that prompted the Supreme Court to grant
certiorari. Reverang, the Court reaffirmed Hadt. Discussing a length its holdings in
Richardson and Schlesinger, the Court regarded these cases as removing "[alny doubt
that once might have existed concerning the rigor with which the Flast exception to the
Frothingham principle ought to be gpplied.” Id. at 481, 102 S. Ct. at 763.

Pantiffs in Vdley Forge faled to sisfy the Hagt requirements in severd
respects.  Fird, their challenge was not to a congressiona action directly, but to a
decison by an agency--H.E.W.--to transfer federa property. Second, and, as the
Court recognized, "perhaps redundantly,” the property transfer complained of was an
exercise of Congress power under the Property Clause, Art. 1V, 8 3, cl. 2, rather than
under the Taxing and Spending Clause of Art. I, 8 8. 1d. at 480, 102 S. Ct. at 762.

Two conclusons emerge from the Hadt, Richardson, Schlesnger and Valey
Forge cases. To earn Sanding the plaintiffs must launch their attack againgt an action by
Congress (as digtinct from bureaucratic implementation of congressond directives); and
that attack must rest squardly upon a specific condtitutiona limitation on Congress
power under the Taxing and Spending Clause of Articlel.

Defendants vigoroudy deny that either condition has been fulfilled in this case;
and they rest foursquare upon Vadley Forge for their argument. | find Vdley Forge
ingpposite, however, and | conclude that plaintiffs have standing.

1. The Congressond Action Requirement

In Hast, Congressond funds were spent by New York State on rdigious
materias and indruction. These funds were originaly provided by Congress under Title
| of the Elementary and Secondary Education Act of 1965. By the terms of 20 U.S.C.
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§ 241f (1976), Congress had broad power to oversee expenditures by the States.
Congressond action was clearly in issue,

In Vdley Forge, the asserted governmental impropriety was the decision by
H.E.W. to grant surplus land to a rdligious organization. Respondents failed "the test for
taxpayer danding . . . [because] the source of their complaint [was] not a
congressiona action, but a decison by HEW to transfer a parcel of federd property.”
Vdley Forge, supra, 454 U.S. at 479, 102 S. Ct. at 762 (footnote omitted).

The challenge here is to tha portion of the overal congressond appropriation
for the Army that is used for the operation and maintenance of the Chaplaincy Program.
This eighty-five million dollar expense is included in the Army's annud budget, and can
no more be characterized as "an incidental expenditure of tax funds in the adminigiration
of an essentidly regulatory statute,” Flast v. Cohen, supra, 392 U.S. at 102, 88 S. Ct.
at 1954, than could the appropriations that were the subject of the Flast suit. Whatever
additional powers Congress may have exercised in passng the Army's budget, which
includes funds for the Program, it clearly exercised its Congtitutional authority to spend.

Defendants argue that the funds for the Chaplaincy Program are only a small
part of the entire Army dlocation. This might be a rdlevant condderation, but only if
Congress were unaware of the use to which the funds were being put. If, for example,
Congress budgeted funds for one purpose, and a bureaucrat spent them for another and
uncongtitutiona purpose, Congress could not be deemed to have authorized the ultimate
expenditure. In such a case, the taxpayer would be challenging uncondtitutional action
by the Executive Branch, not a Congressond transgresson in the exercise of its
spending powers. Cf. Public Citizens, Inc. v. Smon, 539 F.2d 211 (D.C. Cir. 1976)
(plaintiff lacked taxpayer standing to challenge use of White House staff for campaign
purposesin violation of Appropriations Clause).

Congress, however, knows dl about the Chaplaincy Program and scrutinizes its
funding regularly. "Congress has repestedly consdered, and reaffirmed, the need for an
Army Chaplaincy, and has frequently exercised its oversight authority to insure that
generd appropriations have not been spent unnecessarily. . . " Defendant's Reply
Memorandum at 8. Thus, despite the wide latitude the Army is given in the expenditure
of tax dollars, it is Congress that consstently decides whether the Chaplaincy Program
merits funding. Seeinfrapt. 111, A, 3.

2. The Taxing and Spending Clause Reguirement

Defendants make an attractive argument that the conditutional source of the
Congress power over the Chaplaincy Program traces, not to the Taxing and Spending
Clause, but to the War Powers Clause of Art. |, 8 8. They rely principaly upon Vevet
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v. Nixon, 415 F.2d 236 (10th Cir. 1969), cert. denied, 396 U.S. 1042, 90 S. Ct. 684,
24 L.Ed.2d 686 (1970), where the Court held that Congressional expenditures for the
Viet Nam War were authorized by the War Powers Clause, not by the Taxing and
Spending Clause. | rgject this argument.

Because there is no litmus test to determine which power Congress exercisesin
enacting a given datute, some writers have suggested thet it is wiser to regard "dl
government spending [as] an exercise of the congressona power to tax and spend.”
Davis, Standing: Taxpayers and Others, 35 U.Chi.L.Rev. 601, 605 (1968). Thisview
finds some support in Fast, where the Court repeatedly emphasized that taxpayer
standing was designed to dlow federd taxpayers to challenge "a specific expenditure of
federd funds” Flast v. Cohen, supra, 392 U.S. at 114, 88 S. Ct. at 1960 (Stewart, J.,
concurring). In limiting the scope of taxpayer standing, the Court's concern was to
block challenges to "essentidly regulatory statute[g).” Id. at 102, 88 S. Ct. at 1954. It
may be farrly inferred that the fact of Congressond spending--rather than the nomina
source of that spending--was the Court's central concern.

It cannot be gainsaid that the Chaplaincy Program, like the chalenged statute in
Hast, involves congressiona spending. Absent a clear Sgn from the Supreme Court to
the contrary, | am persuaded that, in such a case, a federd court should not attempt to
divine whether a particular statute authorizing spending is enacted under the Taxing and
Spending Clause, or under some other, arguably appropriate, source of Congressiond
power.

It is dso noteworthy that the Taxing and Spending Clause itsdlf expresdy dates

that one of the purposes of taxing and spending isto "provide for the common defence.”

Art. 1, 8 8 d. 1. Inthar afidavits and memoranda, Army personnd and defendants

argue that the Chaplaincy is necessary for the efficient functioning of the Army. It would

therefore be disngenuous, a best, to conclude that Congress was not acting under the
Taxing and Spending Clause when it provided funding for the Chaplaincy.

3. Conditutiona Limitations on the Taxing and Spending Power

Flagt requires that for a taxpayer to have standing, the chalenged action must be
grounded in a congressond breach of "a specific limitation upon its taxing and spending
power." FHast v. Cohen, supra, 392 U.S. at 105, 88 S. Ct. at 1955. One such
limitation is the Establishment Clause: "We have noted that the Establishment Clause of
the Firsd Amendment does specificdly limit the taxing and spending power conferred by
Art. I, 8 8" Id. Paintiffs, having dleged this oecific violaion, dearly stidy this
requirement for taxpayer sanding.
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Accordingly, for the reasons discussed above, | conclude that plaintiffs have
ganding, as taxpayers, to chdlenge the congtitutiondity of the Chaplaincy Program.

[On the merits of the case, the court held the Army chaplaincy was condtitutiond ]

(i) Asthe judge in Katcoff noted, the Supreme Court has been unwilling to
expand taxpayer standing to chalenges other than those to legidation enacted under the taxing and
spending dause®?

Moreover, only chalenges to congressond, as opposed to executive branch, action can create
taxpayer standing.>” Findly, the plaintiff must be able to show a specific condtitutional limitation on the
taxing and spending clause, such as the establishment clause of the firg amendment; reliance on a
generd limitation on congressiona power is not sufficient.®™

32\/dley Forge Christian College v. Americans United for Separation of Church & State, Inc., 454
U.S. 464 (1982) (property clause); Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208
(1974) (incompatibility clause); United States v. Richardson, 418 U.S. 166 (1974) (accounting clause).
See dso Phelpsv. Reagan, 812 F.2d 1293, 1294 (10th Cir. 1987) (foreign affairs power); Americans
United for Separation of Church & State v. Reagan, 786 F.2d 194, 199 (3d Cir. 1985), cert. denied
479 U.S. 914 (1986) (foreign affairs power); Pietsch v. Bush, 755 F. Supp. 62, 66-67 (E.D.N.Y.
1991) (war powers and commander-in-chief clauses).

The Supreme Court itsdlf has recognized its unwillingness to expand taxpayer standing beyond
the limits of the Flast exception. See Bowen v. Kendrick, 487 U.S. 589, 617 (1988).

$3Bowen v. Kendrick, 487 U.S. 589 (1988); Valey Forge Christian College v. Americans United for
Separation of Church and State, Inc., 454 U.S. 464, 479 (1982); Thompson v. County of Franklin 15
F.3d 245 (2d Cir. 1994); United States v. City of New Y ork, 972 F.2d 464 (2d Cir. 1992); Phelpsv.
Reagan, 812 F.2d 1293, 1294 (10th Cir. 1987); Americans United for Separation of Church & State
v. Reagan, 786 F.2d 194, 200 (3rd Cir. 1985), cert. denied, 479 U.S. 914 (1986).

3 See Frothingham v. Méllon, 262 U.S. 447 (1923) (fifth amendment due process clause not a specific
conditutiond limitation). Cf. Clark v. United States, 609 F. Supp. 1249, 1251 (D. Md. 1985)
(statutory violations do not creete taxpayer sanding).
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® Organizationd Standing. The Government often is sued by organizations or
associations--ranging from the ACLU to the Serra Club--seeking rdief for purported injuries to
themsdves or their members. Clearly an organization or association has standing to sue for injuries
suffered in its own right3”  In the absence of injury to itself, an organization or association may have
ganding to sue on behdf of its members when (@) its members have sanding to sue in their own right;
(b) the interests it seeks to protect are germane to the organization's purpose; and (C) neither the claim
asserted nor the relief requested requires the participation of individua members in the lawsuit."®"® A
mere "abdract concern” or "specid interest” in a public issue, however, is not sufficient to confer

organizationd standing."”

The association must dlege that its members, or any one of them, are suffering
immediate or threstened injury as aresult of the chalenged action of the sort that would
make out a justiciable case had the members themsalves brought the suit. . .. So long
as this can be established, and s0 long as the nature of the claim and of the relief sought
does not make the individua participation of each injured party indispensable to proper
resolution of the cause, the association may be an gppropriate representative of its
members, entitled to invoke the court's jurisdiction.

¥°See, eg., Immigration and Naturdization Sarvice v. Legdization Assstance Project of the Los
Angeles County Federation of Labor, 510 U.S. 1301 (1993); Havens Redlty Corp. v. Coleman, 455
U.S. 363, 378-79 (1982); NAACP v. Alabama, 357 U.S. 449, 458-60 (1958); Humane Society of
the United States v. Babbitt, 46 F.3d 93 (D.C. Cir. 1995); EEOC v. Nevada Resort Assn, 792 F.2d
882, 885 (9th Cir. 1986).

$®Hunt v. Washington Apple Advertisng Comm'n, 432 U.S. 333, 343 (1977). See aso Lujan v.
National Wildlife Federation, 497 U.S. 871 (1990); International Union, UAW v. Brock, 477 U.S.
274, 282 (1986); Humane Soc'y v. Hodd, 840 F.2d 45, 58 (D.C. Cir. 1988) (germaneness standard
is undemanding).

3$""0Olagues v. Russonidlo, 770 F.2d 791, 798 (Sth Cir. 1985).

¥®Hunt v. Washington Apple Advertising Comm'n, 432 U.S. 333, 342-43 (1977). Seeaso Lujanv.
Nationad Wildlife Federation, 497 U.S. 871 (1990); International Union, UAW v. Brock, 477 U.S.
274, 281 (1986); Action Alliance of Senior Citizens v. Heckler, 789 F.2d 931, 939 n.10 (D.C. Cir.
1986); Bittner v. Secretary of Defense, 625 F. Supp. 1022, 1024-26 (D.D.C. 1986).
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C. Politica Question Prong.

@ Generd. The second ingredient of judticiability involves the separation
of powers doctrine and the policy of judicid sdf-restraint. Federd courts will not intrude into areas
committed by the Conditution to the politica--i.e, Legidaive and Executive--branches of the

Government.*”

(20 Identifying Politicd Questions. In addressing this aspect of judticiability,
courts will analyze the facts of a case to determine whether, notwithstanding the fact that an actud
controversy exigts, the fundamentd issue is a "political question” that is ingppropriate for resolution in a
judicid forum.®® In the landmark case of Baker v. Carr,*®" the Supreme Court defined the dements
that serve to identify nonjudticiable politica questions. At least one of the facts must be present before

the lawsuit can be dismissed as nonjusticiable:

Prominent on the surface of any case held to involve a politica question is found [1] a
textualy demongrable conditutiona commitment of the issue to a coordinate political

department; or [2] a lack of judicidly discoverable and managesble standards for
resolving it; or [3] theimposshility of deciding without an initid policy determingtion of a
kind clearly for nonjudicia discretion; or [4] the impossbility of a court's undertaking

independent resolution without expressing lack of the respect due coordinate branches
of the government; or [5] an unusud need for unquestioning adherence to a poalitica

decison dready made; or [6] the potentidity of embarrassment from multifarious
pronouncements by various departments on one question.

$9C. Wright, supranote 11, at 84; seedso L. Tribe, supra, note 13, at 79.

¥05ee, eg., Flast v. Cohen, 392 U.S. 83 (1942); Murphy v. United States, 993 F.2d 871 (Fed. Cir.
1993); Mclntyrev. O'Neill, 603 F. Supp. 1053, 1058 (D.D.C. 1985).

%1369 U.S. 186, 210 (1962).
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More recently, Justice Powdll, concurring in Goldwater v. Carter,**? summarized the relevant factors as

follows

[T]he doctrine incorporates three inquiries. (1) Does the issue involve resolution of
questions committed by the text of the Conditution to a coordinate branch of
Government? (i) Would resolution of the question demand that a court move beyond
aress of judicid expertise? (iii) Do prudentia consgderations counsd againg judiciad
intervention?

3 Jugticiability and the Armed Forces. Because the Conditution entrudts the
regulaion and the use of the armed forces to the Congress and the President,® the political question
prong of judticiability is especidly important in lawsuits involving the military.  The Supreme Court
opinionin Gilligan v. Morganisillugraive:

GILLIGAN v. MORGAN
413U.S. 1 (1973)

Mr. Chief Jugtice Burger ddlivered the opinion of the Court.

Respondents, dleging that they were full-time students and officers in the
gudent government at Kent State University in Ohio, fled this action in the Didrict
Court on behdf of themselves and al other students on October 15, 1970. The
essence of the complaint is that, during a period of civil disorder on and around the
University campus in May 1970, the National Guard, called by the Governor of Ohio to
preserve civil order and protect public property, violated students' rights of speech and
assembly and caused injury to a number of students and degth to severd, and thet the
actions of the Nationa Guard were without legd judtification. They sought injunctive
relief againg the Governor to restrain him in the future from prematurely ordering
National Guard troops to duty in civil disorders and an injunction to restrain leaders of
the Nationd Guard from future violation of the students condtitutiona rights. They dso

%2444 U.S. 996, 998 (1979).

33U.S. Const., art., |, 88, art. 11, 88 1-3.
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sought a declaratory judgment that 8 292355 of the Ohio Revised Code is
uncondtitutiona. The Digtrict Court held that the complaint failed to state a claim upon
which relief could be granted and dismissed the suit. The Court of Appeds unanimoudy
affirmed the Didrict Court's digmissd with respect to injunctive rdief agang the
Governor's "premature” employment of the Guard on future occasions and with respect
to the vdidity of the date Satute. At the same time, however, the Court of Appeds,
with one judge dissenting, held that the complaint stated a cause of action with respect
to one issue which was remanded to the Digtrict Court with directions to resolve the
following question:

"Woas there and is there a pattern of training, weaponry and orders in
the Ohio Nationd Guard which singly or together require or make
inevitable the use of fata force in suppressing civilian disorders when the
totd circumstances a the critical time are such that nonletha force
would suffice to restore order and the use of lethd forces is not
reasonably necessary."

We granted certiorari to review the action of the Court of Appedls.

We note a the outset that since the complaint was filed in the Didtrict Court in
1970, there have been a number of changes in the factua Stuation. At the ord
argument, we were informed that none of the named respondents is ill enrolled in the
Univerdty. Likewise, the officids origindly named as party defendants no longer hold
offices in which they can exercise any authority over the State's Nationd Guard,
athough the suit is againgt such parties and their successors in office. In addition, both
the petitioners, and the Solicitor Genera appearing as amicus curiae, have informed us
that snce 1970 the Ohio Nationd Guard has adopted new and subgtantidly different
"use-of-force" rules differing from those in effect when the complaint was filed;, we are
aso informed thet the initid training of National Guard recruits rdaing to civil disorder
control has been revised.

Respondents assart, neverthdess, that these changes in the stuation do not
affect ther right to a hearing on thar entittement to injunctive and supervisory reief.
Some basis therefore exists for a conclusion that the case is now moot; however, on the
record before us we are not prepared to resolve the case on that basis and therefore
turn to the important question whether the claims aleged in the complaint as narrowed
by the Court of Appedlsremand are judticiable.

We can treat the question of judticiability on the basis of an assumption that
respondents claims, within the framework of the remand order, are true and could be
established by evidence. On that assumption we address the question whether thereis
any relief aDidrict Court could appropriately fashion.
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It is important to note at the outset that this is not a case in which damages are
sought for injuries sustained during the tragic occurrence at Kent State. Nor is it an
action saeking a redraining order againg some specified and imminently threatened
unlawful action. Rather, it is a broad cdl on judicid power to assume continuing
regulatory jurisdiction over the activities of the Ohio Nationd Guard. This far-reaching
demand for relief presents important questions of judticigbility.

Respondents continue to seek for the benefit of al Kent sudents a judicia
evauation of the appropriateness of the "training, wegponry and orders’ of the Ohio
Nationd Guard. They further demand and the Court of Appedls remand would require
that the Didtrict Court establish standards for the training, kind of weapons, scope and
kind of orders to control the actions of the Nationa Guard. Respondents contend that
thereafter the Digtrict Court must assume and exercise a continuing judicid survelllance
over the Guard to assure compliance with whatever training and operations procedures
may be approved by that court. Respondents pressfor aremedia decree of this scope,
even assuming that the recently adopted changes are deemed acceptable after an
evidentiary hearing by the court. Continued judicid survelllance to assume compliance
with the changed standards is what respondents demand.

In reying on the Due Process Clause of the Fourteenth Amendment,
respondents seem to overlook the explicit command of Art. I, 8 8, cl 16, which vestsin
Congress the power:

"To provide for organizing, aaming and disciplining, the Militia, and for governing
such Part of them as may be employed in the Service of the United States, reserving to
the States respectively, the Appointment of Officers, and the Authority of training the
Militia according to the discipline prescribed by Congress.” (Emphasis added.)

The mgority opinion in the Court of Appeds does not mention this very
relevant provison of the Conditution. Yet that provison is explicit that the Congress
shdl have the responsihility for organizing, aming and disciplining the Militia (now the
Nationd Guard), with certain responsibilities being reserved to the respective States.
Congress has enacted appropriate legidation pursuant to Art. |, 8 8, cl 16, and has also
authorized the Presdent--as the Commander-in-Chief of the Armed Forces--to
prescribe regulations governing organization and discipline of the National Guard. The
Guard is an essentia reserve component of the Armed Forces of the United States,
avalable with regular forces in time of war. The Guard aso may be federdized in
addition to its role under gtate governments, to assst in controlling civil disorders. The
relief sought by respondents, requiring initid judiciad review and continuing surveillance
by afedera court over the training, wegponry and orders of the Guard, would therefore
embrace critica areas of responshility vested by the Condtitution in the Legidative and
Executive Branches of the Government.
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The Court of Appeds invited the Didtrict Court on remand to survey certain
materids not then in the record of the case:

"[Flor example: Prevention and Control of Mobs and Riots, Federd
Bureau of Investigation, U.S. Dept. of Judtice, J. Edgar Hoover (1967)
.., 32 CFR. 8501 (1971), 'Employment of Troops in Aid of Civil
Authorities; Ingructions for Members of the Force a Mass
Demondrations, Police Depatment City of New York (no date);
Report of the Nationd Advisory Commisson on Civil Disorders
(1968)." 456 F.2d, at 614.

Thiswould plainly and explicitly require ajudicid evauation of awide range of possibly
dissmilar procedures and policies gpproved by different law enforcement agencies or
other authorities; and the examples cited may represent only a fragment of the
accumulated data and experience in the various States, in the armed services, and in
other concerned agencies of the Federal Government. Trained professionals, subject to
the day to day control of the responsible civilian authorities, necessarily must make
compardive judgments on the merits as to evolving methods of training, equipping, and
contralling military forces with respect to their duties under the Condtitution. It would
be ingppropriate for a didtrict judge to undertake this responghbility, even in the unlikely
event that he possessed requisite technica competence to do so.

Judge Celebrezze in dissent correctly read Baker v. Carr when he said:

"l believe that the congressond and executive authority to prescribe
and regulate the training and wesgponry of the Nationd Guard, as st
forth above, dearly precludes any form of judicid regulation of the same
matters. (Emphass added.) | can envison no form of judicid relief
which, if directed at the training and wegponry of the Nationd Guard,
would not involve a serious conflict with a ‘coordinate politica
department; . . . alack of judicidly discoverable and manageable
dandards for resolving [the question]; . . . theimpossibility of deciding
without an initid policy determination of a kind dearly for nonjudicia
discretion; . . . the impossibility of a court's undertaking independent
resolution without expressng lack of the respect due coordinate
branches of government; . . . an unusud need for unquestioning
adherence to a politica decison dready made; [and] the potentidity of
embarassment  from multifarious pronouncements by  various
departments on one question." Baker v. Carr, supra, 369 U.S. at 217.
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"Any such rdigf, whether it prescribed standards of training and
weaponry or smply ordered compliance with the standards set by the
Congress and/or the Executive, would necessarily draw the courts into
a nonjudticiable poalitica question, over which we have no juridiction”
456 F.2d, at 619. (Emphasis added.)

In Flagt v. Cohen, 392 U.S. 83 (1968), this Court noted that:

"[Judticigbility is itself a concept of uncertain meaning and scope. Its
reach isillugtrated by the various grounds upon which questions sought
to be adjudicated in federa courts have been held not to be justiciable.
Thus, no judticiable controversy is prescribed when the parties seek
adjudication of only a political question, when the parties are asking for
an advisory opinion, when the question sought to be adjudicated has
been mooted by subsequent developments, and when there is no
ganding to maintain the action. Y€ it remains true that [jJusticiability is.
. . not alegd concept with a fixed content or susceptible of scientific
verification. Its utilization is the resultant of many subtle presaures. . . .
Poev. Ullman, 367 U.S. 497, 508 (1961)."

In determining judticidbility, the andyss in Hast thus suggests that there is no
judticiable controversy (a) "when the parties are asking for an advisory opinion,” (b)
"when the question sought to be adjudicated has been mooted by subsequent
developments,” and (¢) "when there is no sanding to maintain the action." Aswe noted
in Poe v. Ullman, 367 U.S. 497 (1961), and repested in Had, "[jJudiciability is. . . not
alegd concept with a fixed content or susceptible of scientific verification. Its utilization
is the resultant of many subtle pressures. .. ." 367 U.S,, at 508.

In testing this case by these slandards drawn specificaly from Hadt, there are
serious deficiencies with respect to each. The advisory nature of the judicia declaration
sought is clear from respondents argument and indeed from the very language of the
Court's remand. Added to this is that the nature of the questions to be resolved on
remand are subjects committed expresdy to the politica branches of government.
These factors when coupled with the uncertainties as to whether a live controversy dill
exigs and the infirmity of the posture of respondents as to standing renders the clam
and the proposed issues on remand nonjusticiable.

It would be difficult to think of a clearer example of the type of governmentd
action that was intended by the Conditution to be left to the politica branches, directly
responsble--as the Judicia Branch is not--to the elective process. Moreover, it is
difficult to concelve of an area of governmentd activity in which the courts have less
competence. The complex, subtle, and professond decisons as to the compasition,
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training, equipping, and control of a military force are essentidly professond military
judgments, subject dways to civilian control of the Legidative and Executive Branches.
The ultimate responsibility for these decisons is appropriately vested in branches of
government which are periodicaly subject to eectoral accountability. It isthis power of
oversght and control of military forces by dected representatives and officias which
underlies our entire conditutiond system; the mgority opinion of the Court of Appeds
failed to give appropriate weight to this separation of powers.

Voting rights cases such as Baker v. Carr, 369 US 186 (1962); Reynolds v.
Sims, 377 US 533 (164), and prisoner rights cases such as Hainesv. Kerner, 404 US
519 (1972), are cited by the court as supporting the "diminishing vitaity of the politica
guestion doctrine”  Yet because this doctrine has been held inapplicable to certain
carefully ddineated Stuations it is no reason for federd courts to assume its demise.
The voting rights cases, indeed, have represented the Court's efforts to strengthen the
political syslem by assuring a higher level of fairness and responsveness to the political
processes, not the assumption of a continuing judicia review of substantive politicd
judgments entrusted expresdy to the coordinate branches of government.

In concluding that no justiciable controversy is presented, it should be clear that
we neither hold nor imply that the conduct of the Nationd Guard is dways beyond
judicid review or that there may not be accountability in ajudicia forum for violaions of
law or for specific unlawful conduct by military personnd, whether by way of damages
or injunctive relief. We hold only that no such questions are presented in this case. We
decline to require a United States digtrict court to involve itself so directly and so
intimately in the task assigned that court by the Court of Appeals. _Orloff v. Willoughby,
345 US 83, 94-94, 97 (1953).

Reversed.

4 Deployment of Military Forces. Cases involving chalenges to the commitment

and manner of use of the armed forces provide the quintessentia gpplication of the political question
prong of judiciability. Higoricdly, courts have refused to intrude into the decisons of the political

branches to use military force, regardless of the absence of a formal declaration of war.*®* More than

58 (N.Y. 1814).

%E 9., Johnson v. Eisentrager, 339 U.S. 763, 789 (1950); Martin v. Mott, 25 U.S. (12 Whest.) 19,
30-31 (1827); Basv. Tingy, 4 U.S. (4 Dall.) 37 (1800); Vanderheyden v. Y oung, 11 Johns. 150, 157-
Compare Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)

footnote continued next page
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70 lawsuits were brought challenging American military involvement in Vietnam and Southeast Asa®®
The fact the war was "undeclared” was frequently brought to the federd judiciary's attention. In no
case, however, did the courts hold the involvement uncongtitutiona, and "most of the courts refused to
reach the merits of the condtitutiona issue by finding that the suits raised a politica question or were
otherwise nonjusticiable.®*® American military involvement since Vietnam similarly has been the subject
of lawsuits chalenging the use of the armed forces. An example of such litigation is Greenham Women

Againg Cruise Missles v. Reagan, a lawsuit chdlenging American deployment of missles in Gresat

Britain.

GREENHAM WOMEN AGAINST CRUISE MISSILES V.
REAGAN
591 F. Supp. 1332 (S.D.N.Y. 1984),
aff'd, 755 F.2d 34 (2d Cir. 1985)

MEMORANDUM OPINION
AND ORDER

EDELSTEIN, Didrict Judge.

Maintiffs in this action fal into three distinct categories. British women who live
within a 100 mile radius of the United States Air Force Base in Greenham Common,
Great Britain, suing on their own behdf and on behdf of their minor children, and an
association of these women ("Greenham plaintiffs’); a United States citizen living in
London, Deborah Law; and two United States Congressmen, Ronadd Delums of
Cdifornia and Ted Weiss of New York ("congressond plaintiffs’). Plantiffs seek to

(..continued)
(President's decison to seize sted industries without congressional approval during Korean War
presented jugticiable controversy).

%5C, Wright, supranote 11 at 89.

¥d, Eg., Holtzman v. Schlesinger, 484 F.2d 1307 (2d Cir. 1973), cert. denied, 416 U.S. 936
(1974); Massachusetts v. Laird, 451 F.2d 26 (1st Cir. 1971); Orlando v. Laird, 443 F.2d 1039 (2d
Cir.), cert. denied, 404 U.S. 869 (1971); Luftig v. McNamara, 373 F.2d 664 (D.C. Cir. 1967), cert.
denied, 387 U.S. 945 (1968).

3-124



enjoin the deployment of ninety-sx Ground Launched Cruise Missiles ("cruise missles’)
a the United States Air Force Base in Greenham Common, which is located
approximately 60 miles west of London. They contend that the deployment of the
cruise missles will create a substantid risk of a nuclear war initiated by either the United
States or the Soviet Union, or of a nuclear accident. From this premise, those plaintiffs
living near Greenham Common dlege that the deployment of these missiles condtitutes
tortious injury and violates rights granted by the fifth and ninth amendments to the United
States Condtitution. The congressond plaintiffs dlege that deployment violates their

condtitutiond right as members of Congress to declare war and provide for the genera

defense and welfare.

The defendants have moved pursuant to Fed. R. Civ. P. 12(b) to dismiss the
complaint for lack of subject matter jurisdiction and for lack of standing.

BACKGROUND

The decision to deploy cruise missiles a a United States Air Force Base in
Greenham Common, Great Britain was the result of a planning meeting held in January
1979 between the United States Presdent, the British Prime Miniger, the French
President and the West German Chancdllor. It is part of a broader plan to modernize
the nuclear forces of the North Atlantic Treaty Organization ("NATQO") and to provide a
more adequate defense for Western Europe.  The deployment decision was jointly
made by President Jmmy Carter and our NATO dlies in December 1979. See N.Y.
Times, Dec. 13, 1979, at Al, col. 6. Congress over the years has appropriated funds
for this plan.

The Cruise Missle is a jet arcraft that navigates itsalf without a pilot or human
assigance. Thispilotlessjet checksits radar sgnals againgt a map of the terrain stowed
in an onboard computer. These smdl, solid-fuded, pilotless missles are designed to
travel at subsonic speeds a very low dtitudes, and with a range of up to 1,500 miles.
While they do not have an intercontinenta range, they can be carried to the border of
the Soviet Union by B-52s and launched from the air.

The plaintiffs dlege that the cruise missile system, the product of a number of
technologicd innovations in nuclear wegpon design, has three sgnificant advantages
over other nuclear weapons.  The mobility of cruise missile launchers make it more
difficult to destroy the missiles in an atack on their base. Flantiffs Memorandumin
Support of Mation for a Temporary Restraining Order at 13 ("Plaintiffs TRO Mema").

Once launched, cruise missles are difficult to detect in flight, in part because the
missiles can ddlay radar detection by flying a low atitudes for extended periods of time.
Complaint, para. 34; Plaintiffs TRO Memo at 14-15. Findly, cruise missles achieve
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great accuracy as aresult of a sophisticated guidance system. Complaint, para. 36, 41,
Plantiffs TRO Memo at 15-16.

On November 9, 1983, plaintiffs filed this action to enjoin the deployment of
ninety-six cruise missiles at Greenham Common. Plaintiffs assert that deployment of the
cruise missles will render nuclear war and accident likdly, if not inevitable. Three
explanations are offered in support of this contention. Fird, plantiffs point to the
longgtanding United States policy of "firgt use'--the willingness in the event any NATO
member is attacked to use nuclear wegpons if necessary to repd the attack. Plaintiffs
assert that the deployment of cruise missiles trandates this willingness on the part of the
United States to use nuclear wegpons firgt into a capability to do so. Plaintiffs contend
that this combination of willingness and capability makes it likely that the United States
will in fact initiate a"limited” nuclear war. Second, plaintiffs opine that even if the United
States does not initiate a nuclear exchange, this new capability for "first use” will likely
provoke a preemptive nuclear attack againgt the missiles by the Soviet Union. Findly,
plaintiffs contend that the possbility of an accidenta thermonuclear detonation of a
missile on the ground or of an accidental detonation of the high explosive component of
the warhead increases the likelihood of nuclear disaster on British soil.

Based on these dleged consequences of deployment, the Greenham plaintiffs
contend that the deployment of cruise missiles contravenes severd customary norms of
internationa law, subjecting them to tortious injury actionable under the Alien Tort
Clams Act, 28 U.S.C. § 1350. The Greenham plaintiffs join plaintiff Deborah Law, a
United States citizen who livesin London, in dleging that deployment violates their rights
guaranteed by the fifth and ninth amendments to the United States Condtitution.
Paintiffs Ted Weiss and Rondd Ddlums, who are United States Congressmen, dlege
that deployment violates their condtitutiond right and responghility as members of
Congress to declare war and provide for the genera defense and welfare.

The defendants have moved pursuant to Fed. R. Civ. P. 12(b) to dismiss the
complaint, arguing thet dl plaintiffs clams are nonjudticiable because the action raises
politica questions, the congressiond plaintiffs claim lacks ripeness, and dl plaintiffs lack
ganding. . . .

DISCUSSION

This court is asked to decide whether the ingtant action presents a judticiable
controversy. The Condtitution extends the judicid power to those "cases' and
"controverses' pecificaly enumerated in Article 111; matters not within the category of
"cases' or "controverses' cannot be entrusted to courts under Article 111 of the
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Condtitution. Comprehended within the limitations imposed by these terms ae
condtitutiond and prudentia concerns about the proper role of the courts in dispute
resolution and the alocation of power among the three branches of our government.
These concerns find definition in various doctrines of judticiability including that doctrine
which redricts the judiciary from deciding political questions.

"Ever snce Marbury v. Madison, 5 U.S. (1 Cranch) 137, 2 L. Ed. 60 (1803),
the federa courts have declined to judge some actions of the Executive and some
interactions between the Executive and Legidaive branches where it is deemed
ingppropriate that the judiciary intrude” Holtzman v. Schlesinger, 484 F.2d 1307,
1309 (2d Cir. 1973), cert. denied, 416 U.S. 936, 94 S. Ct. 1935, 40 L. Ed. 2d 286
(1974). The most authoritetive and commonly cited formulation of the political question
doctrine is that of Justice Brennan in the semind case of Baker v. Carr, 369 U.S. 186,
217,82 S. Ct. 691, 710,7 L. Ed. 2d 663 (1961).

Prominent on the surface of any case held to involve a political question
is found [1] a textualy demondrable conditutiona commitment of the
issue to a coordinate politica department; [2] or a lack of judicidly
discoverable and managesble standards for resolving it; [3] or the
impossibility of deciding without an initid policy determination of a kind
clearly for nonjudicia discretion; [4] or the impossibility of a court's
underteking independent resolution without expressing lack of the
respect due coordinate branches of government; [5] or an unusua need
for unquestioning adherence to a palitica decison dready made; [6] or
the potentidity of embarrassment from multifarious pronouncements by
various departments on one question.

If one of these conditions is inextricable from the case at bar, then adjudication of the
case may be said to require resolution of a palitical question, which is nonjusticiable and
hence not reviewable by acourt. 1d.

This case does not present a politicad question under the firgt of the six
categories enumerated in Baker--the conditutiona commitment of the issue presented
to apolitica branch. Defendants contend that the question presented here involves "the
President's exercise of the power to conduct the foreign relations of the United States.”
Defendants Memorandum of Law, a 10. Since the President's foreign policy powers
derive from his congtitutiona authority as Chief Executive and Commander-in-Chief of
the armed forces, defendants opine that the issue before the court is committed by the
Condtitution to the Executive and therefore is a nonjudticiable politica question.

Defendants misapprenend the issues to be adjudicated. Looking at the
pleadings in the light most favorable to the plaintiffs, this court is not asked to determine
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the foreign policy of the United States. Plaintiffs do not ask this court to decide the
wisdom, mordlity, or efficacy of the decison to deploy cruise missles & Greenham

Common. The responghbility for that decison lies with the Executive and Legidative
branches of the government. Plaintiffs ask this court to determine the legdity of the
chalenged action. In particular, they ask the court; to adjudicate torts, to protect
condtitutiona rights of citizens and noncitizens under United States control, and to
enforce the congtitutional mandate of separation of powers. The Congtitution commits
the resolution of these issues to the courts, and not to a coordinate political department.

Having decided that this action does not belong to the first Baker category, the
court now congders whether there is a lack of judicidly discoverable and managegble
gsandards, the second category enumerated in Baker. In briefs and a argument,
plantiffs de-emphasize the sgnificance of the second as well as the other remaining
Baker categories. They argue that the firgt of the six Baker categoriesisthe critica one
because it involves the conditutiona power of the court to decide certain issues,
whereas the remaining five merdy involve prudentid condderations and cal for
discretionary judgments.  Plaintiffs further point out thet in two decisons the Supreme
Court, having determined that the issue presented was not textualy committed to a
politica branch, dismissed the remaining Baker categories in "short order.” HPaintiffs
opine that this summary trestment of the last five categories indicates that they are
secondary and less important than the first.  See Plaintiffs Memorandum in Opposition
to Defendants Motion to Dismiss at 23-28; Transcript of Argument on Nov. 22, 1983,
at 40.

This argument fliesin the face of aline of post-Baker precedent. In DaCostav.
Laird, 471 F.2d 1146 (2d Cir. 1973), for example, the Second Circuit Court of
Appeds found the lack of judicidly discoverable and manageable standards sufficient
grounds for dismissing a suit as a palitical question. There an inductee in the United
States Army aleged the President’s decision to mine harbors and bomb targets in North
Vietnam condtituted, in the absence of congressond authorization, an illegd escdation
of the war. The Second Circuit held that this suit presented a nonjusticiable politica
question, relying exclusively on its finding that the court is "incgpable of assessng the
facts' and "lack[g] discoverable and manageable standards’ to resolve the issue. |Id. at
1155. The court dismissed the action, noting that dismissa for lack of judicaly
discoverable and manageable standards is mandatory under Baker, not discretionary.

[W]e are a a loss to understand how a court may decide a question
when there are no judiciadly discoverable or manageable standards for
reolving it. . . . [W]here dl agree that standards are presently
unavalable, the court has no dternative but to dismiss for lack of
jurigdiction.  This concluson is not resched by the exercise of
discretion, but rather of necessity.
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1d. a 1153-54.

Smilaly, in Holtzman v. Schlesnger, 474 F.2d 1307 (2d Cir. 1973), cert.
denied, 416 U.S. 936, 94 S. Ct. 1935, 40 L. Ed. 2d 286 (1974), plaintiffs chalenged
bombing and other military activity in Cambodia The Second Circuit reversed the
decison of the didtrict court granting summary judgment for plaintiffs and directed the
digtrict court to dismiss the complaint, holding that it presented a nonjusticiable politica
question. The Court of Appeds particularly objected to the lower court's finding thet the
bombing of Cambodia, after the remova of American forces and prisoners of war from
Vietnam, represented "a basic change in the Stuation, which must be considered in
determining the duration of prior Congressiona authorization® and that such action
condituted a tactica decison not traditiondly confided to the Presdent. Id. at 1310.
Reying on its earlier DaCosta decision, the court stated that "[t]hese are precisdly the
questions of fact involving military and diplomatic expertise not vested in the judiciary,
which make the issue palitica and thus beyond the competence of [the lower] court or
this court to determine.” Id.

More recently, the Court of Appeds for the Didrict of Columbia found the
second Baker category to be controlling in Crockett v. Reagan, 720 F.2d 1355 (D.C.
Cir. 1983) (per curiam). A group of congressmen, including ingtant plaintiffs Dellums
and Weiss, asked a federd court to rule, inter dia, that United States aid, military
equipment and advisors had been introduced into Stuations in El Sdvador in which
"imminent involvement in hodilities' was dearly indicated and, hence, the Presdent's
falure to report such facts to the Congress violated the War Powers Resolution and the
war powers clause of the Condtitution. The digtrict court dismissed the action on the
ground that the war powers issue presented a nonjusticiable political question. Crockett
v. Reagan, 558 F. Supp. 893, 898 (D.D.C. 1982). The lower court found that it
lacked the resources and expertise to resolve the particular factua disputes involved
and that such determinations "are gppropriate for congressond, not judicid,
investigation and determination.” 1d. On apped, the United States Court of Appeds
ruled that it could find no error in the district court's judgment and affirmed "for the
reasons stated by the District Court." 720 F.2d at 1357.

In the ingant case, the plaintiffs ask this court to make determinations thet are
further beyond judicid resources and expertise than those faced by the DaCosta,
Holtzman and Crockett courts. A review of plaintiffs pleadings and exhibits reveds that
if the merits were reached, the court would have to determine whether the United States
by deploying cruise missiles is acting aggressvely rather than defensively, increasing
sgnificantly the risk of incaculable death and destruction rather than promoting peace
and Sability.
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The courts are smply incgpable of determining the effect of the missle
deployment on world peace. Plaintiffs ask this court to find that Since the cruise missiles
can be used in a "firgt usg" Studtion, the risk that the United States will in fact initiate a
limited nuclear war increases terribly; and that even if the United States does not initiate
a nuclear exchange, this new capability for "first use’ will likely provoke a preemptive
nuclear gtrike by the Soviet Union. In contragt, the government takes the position that
the deployment of cruise missiles promotes peace by providing a more adequate and
needed defense for Western Europe thereby deterring the Soviet Union from initiating
war and by motivating the Soviet Union to negotiate arms reduction serioudy. "History
will tel [which] assessment [ig] correct, but without the benefit of such extended
hindsight [the courts] are powerless to know." DaCostav. Laird, supra, 471 F.2d at
1155.

Undoubtedly it can be said that the President and Congress cannot "know" with
an absolute degree of certainty the effects of missle deployment. Buit it is precisdly
because the ultimate effects are not dtogether knowable that conjecture and predictions
about them are best Ieft to the political branches of government. Questions that are
infinitely more complicated than those posed by the question "how many angds can
dance on the head of a pin?' are not ready for ready answers. Questions like how to
ensure peace, how to promote prosperity, what is a fair utilization and digtribution of
€conomic resources are examples of questions that must be decided by the fair, sound,
seasoned and mature judgments of men and women responsive to the common good.
The power to make these determinations is therefore appropriately dlocated to the
political branches.

Furthermore, courts are just not on an equd footing with the palitica branches
to determine the likely consequences of missle deployment. The information pertinent
to such determinations would prove unmanagesble for the court. White House,
Depatment of State, Department of Defense, Central Intelligence Agency, and
congressiord sources, not to mention a number of foreign governments, would al
possess information relevant to this court's inquiry. Much of this information would, of
necessity, be privileged, while other information would be difficult to ascertain or wholly
unavailable to the court. As the court in Holtzman aptly noted, "[the court is| not privy
to the information supplied to the Executive by his professona military and diplomatic
advisors and even if [it] were, [the court is] hardly competent to evaluate it." Holtzman
v. Schlesinger, supra, 484 F.2d at 1310.

The court concludes that the factfinding that would be necessary for a
Substantive decision is unmanageable and beyond the competence and expertise of the
judiciary. This action therefore clearly belongs to the second category enumerated in
Baker.
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The lack of judicidly discoverable and managegble sandards is not the only
reason this case is nonjudicidble.  The nature of the rdief plaintiffs seek directly
impinges upon the foreign policy of the United States. Plaintiffs ask the court to enjoin
the deployment of cruise missiles a Greenham Common. This relief, if granted, would
directly dter the military and foreign policy of the United States with its NATO dlies
and military and diplomatic relations with the Soviet Union. The particular ddlicacy of
foreign affairs weighs againg intervention by the court. As the Supreme Court Sated in
the now oft-quoted passage from Chicago & Southern Airlines v. Waterman Steamship
Co., 333 U.S. 103, 111, 68 S. Ct. 431, 436, 92 L. Ed. 568 (1948):

[T]he very nature of executive decisons as to foreign policy is paliticdl,
not judicid. Such decisons are whally confided by our Condtitution to
the political departments of the government, Executive and Legidative.
They are delicate, complex, and involve large eements of prophecy.

They are and should be undertaken only by those directly responsible to
the people whose welfare they advance or imperil. They are decisons
of a kind for which the Judiciary has neither aptitude, facilities nor
respongibility and which has long been held to belong in the domain of
politica power not subject to judicid intrusion or inquiry.

See dso United States v. Firgt Nationd City Bank, 396 F.2d 897, 901 (2d Cir. 1968)
("The courts must take care not to impinge upon the prerogetives and responsbilities of
the political branches of the government in the extremely sendtive and delicate area of

foreign policy.").

Although not "every case or controversy which touches foreign rdaions lies
beyond judicid cognizance" Baker v. Carr, 369 U.S. 186, 211, 82 S. Ct. 691, 707, 7
L. Ed. 2d 663 (1962), this case surely does. Our relations with foreign countries would
be serioudy disrupted if the federa courts exercised supervison and control over such
criticd elements of our foreign policy as the deployment of cruise missiles. 1t is difficult
to imagine how the United States could influence the policies of foreign governments
through diplomatic means if the actions of the palitica branches could be subject to
public review and rejection by United States courts.

Moreover, therelief plaintiffs request could lead to "consegquences in our foreign
relations completely beyond the ken and authority of this Court to evduate” Atleev.
Laird, 347 F. Supp. 689, 705 (E.D. Pa. 1972), &f'd mem., 411 U.S. 911, 93 S. Ct.
1545, 36 L. Ed. 2d 304 (1973). The deployment decision involved an extremely subtle
balancing process which took into account a complex of factors of nationa and
international character. The process by which such a decision is reached must be
flexible and depends upon the proper functioning of the political sysem. Only the
Executive and Legidative branches have the facility for making such policy decisons
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and for predicting their beneficiad or detrimental effects on the internationd posture of
the United States and its dlies.

For ingance, enjoining cruise missile deployment could engender serious
discord among our alies and unrave the carefully balanced deployment scheme. It
could encourage the USSR to intengfy its pressure for unilatera Western concessions
which would serioudy erode NATO's ability to deter Moscow's growing nuclear threat
or discourage Soviet willingness to reach an arms control agreement. Whether any or
al of these potentidities might be redized cannot be predicted which, of course,
supports the finding that the case is nonjudticiable.

Thisis not the firgt time that the courts have been asked to enjoin the Executive
or Legidature from carrying out a nuclear weapons program. In Pauling v. McNamara,
331 F.2d 796 (D.C. Cir. 1963), cert. denied, 377 U.S. 933, 84 S. Ct. 1336, 12 L.
Ed. 2d 297 (1964), a case subgtantidly smilar in fact and principle to the one at bar, an
action was brought on behaf of 115 United States citizens and more than 100 diens,
including eight Nobd Laurestes The plantiffs in Pauling sought to enjoin the
government from detonating nuclear wegpons for purposes of testing, dleging that such
nuclear tegting caused plantiffs to be damaged geneticdly, somaticdly, and
psychologicdly. The action was dismissed because "decisons in the large matters of
basic nationd policy, as of foreign policy, present no judicidly cognizable issues and
hence the courts are not empowered to decide them.” 1d. at 798.

The language of then Circuit Judge Warren E. Burger isvery much in point here:

That appellants now resort to the courts on a vague and disoriented
theory that judicid power can supply a quick and pervasive remedy for
one of mankind's great problems is no reason why we as judges should
regard ourselves as some kind of Guardian Elders ordained to review
the political judgments of dected representatives of the people. In
framing policies rdating to the great issues of naiond defense and

security, the people are and mugt be, in a sense, a the mercy of their
elected representatives. But the basic and important corollary isthat the
people may remove their eected representatives as they cannot dismiss
United States Judges. This dementary fact about the nature of our

systemn, which seems to have escaped notice occasionaly must make
manifest to judges that we are neither gods nor godlike, but judicid

officers with narrow and limited authority. Our entire System of
Government would suffer incalculable mischief should judges attempt to
interpose the judicia will above that of the Congress and President,

even were we 0 bold as to assume that we can make a better decison
on such issues.
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1d. at 799.

CONCLUSION
The ingtant case presents a nonjudticiable politica question. 1t is therefore not
necessary to reach the other asserted bases for dismissa, ripeness and standing.
Defendants motion to dismiss the complaint is hereby ordered.
SO ORDERED.*’

) Other Examples. The politica question prong of justiciability has dso
precluded judicid intervention into such areas as negotiations with foreign governments, including the

¥7See dso Tiffany v. United States, 931 F.2d 271 (4th Cir. 1991) (claims by private pilot killed in
accident with intercepting Air Force jet after entering air defense identification zone without a filed flight
plan are not justiciable), cert. denied, 502 U.S. 1030 (1992); Angev. Bush, 752 F. Supp. 509 (D.D.C.
1990) (deployment of forces in support of Operation Desert Shield nonjugticiable); Negjad v. United
States, 724 F. Supp. 753, 755 (C.D. Cdl. 1989) (clams arising out of downing Iran Air Fight 655 by
U.S.S. Vincennes are not judticiable); Sanchez-Espinoza v. Reagan, 770 F.2d 202, 208 (D.C. Cir.
1985) (challenge to support of Nicaraguan Contras dismissed, in part, as nonjudticiable); In re Korean
Air Lines Disaster of Sept. 1, 1983, 597 F. Supp. 613, 616-17 (D.D.C. 1984) (American aircraft
reconnaissance activities near Soviet Union nonjudticiable); Conyers v. Reagan, 578 F. Supp. 324
(D.D.C. 1984), vacated as moot, 765 F.2d 1124 (D.C. Cir. 1985) (intervention in Grenada
nonjusticiable); Crockett v. Reagan, 558 F. Supp. 893 (D.D.C. 1982), &f'd, 720 F.2d 1355 (D.C.
Cir. 1983), cert. denied, 467 U.S. 1251 (1984) (military assistance to El Sdvador nonjudticiable);
Rappenecker v. United States, 509 F. Supp. 1024 (N.D. Cd. 1980) (Mayaguez rescue operation
nonjudticiable). Cf. De Arellano v. Weinberger, 788 F.2d 762, 764 (D.C. Cir. 1986) (suit to enjoin
expropriation of American landowner's property in Honduras for use as American military training
facility dismissed in part because of politica questions involved); Kline v. Republic of El Sdvador, 603
F. Supp. 1313, 1321 (D.D.C. 1985) (conduct of State Department investigation into alleged murder of
an American citizen by Salvadoran soldiers should not be judicidly reviewed). But see Committee of
U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d 929 (D.C. Cir. 1988) (political question
doctrine ot abar to clams that U.S. support of Nicaraguan contras violated plaintiffs fifth amendment
rights); Dellums v. Bush, 752 F. Supp. 1141, 1144-46 (D.D.C. 1990) (request for injunction by
members of Congress to prevent President from going to war againgt Iragq without first securing explicit
congressiond authorization not barred by political question doctrine).
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extenson and implementation of diplomatic relations®® making political appointments,®*® negotiations

%0 the decision to enter agreements

involving the repatriation of US citizens held as prisoners or POWSs,
with foreign governments®* the implementation of treaty obligations>* the establishment of academic
standards at service academies,** the creation of promotion quotas®* the enforcement of accession

sandards by the Army Judge Advocate Generd's Corps®*® and the generd conduct of military

*¥phdps v. Reagan, 812 F.2d 1293 (10th Cir. 1987); Americans United for Separation of Church &
State v. Reagan, 786 F.2d 194, 201-02 (3d Cir.), cert. denied, 479 U.S. 1012 (1986).

¥9National Treasury Employees Union v. Bush, 715 F. Supp. 405 (D.D.C. 1989).

¥0United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936); Flynn v. Schultz, 748
F.2d 1186, 1191-93 (7th Cir. 1984), cert. denied, 474 U.S. 830 (1985); Dumas v. President of the
United States, 554 F. Supp. 10 (D. Conn. 1982). Smith v. Reagan, 844 F.2d 195, (4th Cir. 1988),
cert. denied, 488 U.S. 954 (1988).

#¥1Cranston v. Reagan, 611 F. Supp. 247 (D.D.C. 1985).

¥2Compare Holmes v. Laird, 459 F.2d 1211 (D.C. Cir. 1972), cert. denied, 409 U.S. 869 (1972),
with Japan Whaling Assn v. American Cetacean Society, 478 U.S. 221, 230 (1986); Weinberger v.
Ross, 456 U.S. 25 (1982); and Rainbow Navigation, Inc. v. Department of the Navy, 620 F. Supp.
534, 543 (D.D.C. 1985), af'd, 783 F.2d 1072 (D.C. Cir. 1986). A clam is not rendered
nonjudticiable smply because it dedls with foreign policy. E.g., Regan v. Wald, 468 U.S. 222 (1984);
Dames & Moore v. Regan, 453 U.S. 654 (1981); Committee of U.S. Citizens Living in Nicaragua v.
Regan, 859 F.2d 929 (D.C. Cir. 1988); Population Inst. v. McPherson, 797 F.2d 1062, 1070 (D.C.
Cir. 1986).

¥3Green v. Lehman, 544 F. Supp. 260 (D. Md. 1982), aff'd, 744 F.2d 1049 (4th Cir. 1984).
¥Blevinsv. Orr, 553 F. Supp. 750 (D.D.C. 1982), &ff'd, 721 F.2d 1419 (D.C. Cir. 1983).

¥ Whittle v. United States, 7 F.3d 1259 (6th Cir. 1993).
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intdligence gathering activities®® 1t has not, however, prevented litigation over press regtrictions
imposed during time of war.*%’

¥®Compare Laird v. Tatum, 408 U.S. 1 (1972), and United Presbyterian Church v. Reagan, 738 F.2d
1375 (D.C. Cir. 1984), with Berlin Democratic Club v. Rumsfeld, 410 F. Supp. 144 (D.D.C. 1976).

¥7See, eg., Nation Magazine v. U.S. Department of Defense, 762 F. Supp. 1558, 1566-68

(S.D.N.Y. 1991) (rgecting the government's politica question argument, athough denying the injunction
sought as the war's end made the issue moot).
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